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JURISDICTIONAL STATEMENT 


This case comes to this Court after a verdict of guilty of vio- 


lation of Title 22, Section 701, District of Columbia Code. Notice of ap- 


peal was timely filed and the case is properly here. 


er Dwe 


STATEMENT OF THE CASE 


It was the contention of the Government that Dr. Forte, having 
performed an illegal operation on one Delores Hill, requested the appel- 
lant to visit the said Delores Hill in Providence Hospital and induce her 
not to testify against Dr. Forte or, if she did testify against him, to 
say that no abortion was performed upon her. 

It is well to point out that when the Grand Jury was impaneled 
to investigate the activities of the appellant in this case the Grand Jury 
was supposed to investigate the activities of Sgt. Samuel E. Wallace as to 
whether or not he had solicited a bribe from Dr. Allan U. Forte in the case 
tried in February 1963 resulting in an acquittal. 

It was developed that the Grand Jury's inquiry was not a good 
faith investigation and Sgt. Wallace instead of being investigated was per- 
mitted to investigate others. In fact he was permitted to virtually take 
over the investigation and to ingratiate himself before the Grand Jury to 


the effect that he would be exonerated. 


At the time the trial got under way in September 1963, we did not 


know the extent of the activities of Sgt. Wallace. The United States At- 
torney's office and the Assistant United States Attorney prosecuting this 
case (Mr. Lowther) failed to disclose to us the activities of Sgt. Wallace. 
Before the trial and during the trial we were not advised at any time that 
recordings had been made of conversations with the appellant. In fact the 
Assistant United States Attorney (Mr. Lowther) suppressed this evidence. 

He apparently felt that he could safely suppress the evidence in the court- 
room where he was then trying appellant. It was developed that not only 
had Assistant United States Attorney Sullivan repeatedly called the appel- 


lant on the telephone and recorded the conversations unknown to the 


appellant, but had tricked the appellant into coming to his office in the 
United States Court House and her conversations there were recorded, un- 
known to the appellant and of course all without her consent. Of course 


had we known before the trial or during the trial that recordings had been 


made of her conversations it would have changed the whole posture of the 


case and would have resulted in an acquittal and undoubtedly dismissal of 
the indictment in that her constitutional rights were violated. It must 
be remembered that all during this period of time the appellant was a 
target of investigation and it was the intent and purpose of the United 
States Attorney's office to indict her. 

fter the trial was over and the United States Attorney, fearful 
of investigation, disclosed to Judge Youngdahl in another proceeding that 
recordings of conversations had been made, we immediately filed a supple- 
ment to our motion for new trial, requesting that all recordings be made 
available to us. The trial judge, therefore, devoted some ten to twenty 
hours listening to recordings. These recordings revealed that Assistant 
United States Attorney Sullivan had repeatedly called the appellant on 
the telephone, asking her to cooperate with him, He also induced her to 
come to his office where recordings were made of her conversations. As- 
sistant United States Attorney Sullivan also called the appellant's husband 
who was @ police officer and asked him to induce the appellant to give 
false testimony before the Grand Jury and made it plain to the husband 
that if he did not cooperate his own job as a policeman would be in 
jeopardy. The recordings also developed that Sgt. Wallace, himself a tar- 
get of investigation, had threatened the appellant and informed the appel- 
lant that she would be required to take a lie detector test and that her 


husband, a police officer, would also be required to take a lie detector 


test. The recordings developed that Wallace took a very prominent part 
the investigation before the Grand Jury. He interviewed many witnesses 
and made suggestions to them as to what their testimony should be and per- 
sonally escorted many witnesses to the Grand Jury room. 

Many requests were made of the trial judge that the appellant 
have made available to her her ovm testimony before the Grand Jury. This 
was denicd. The testimony would have shown that the Grand Jury was in- 
flamed against her and in fact was a biased Grand Jury. Of course had 
this been made available to us before the trial or during the trial, in- 
quiry would of necessity been made, resulting in a dismissal of the Grand 
Jury indictment. Notwithstanding the recordings and what they revealed, 
the trial judge refused to set aside the verdict and refused to grant a nev 


trial. 


STATUTES INVOLVED 


Section 701, District of Columbia Code, provides: 


"Whoever promises, offers, or gives, or causes or pro- 
cures to be promised, offered, or given, any money or other 
thing of value, or makes or tenders any contract, undertaking, 
obligation, credit, or security for the payment of money, or for 
the delivery or conveyance of anything of value, to any executive, 
judicial, or other officer, or to any person acting in any ex- 
ecutive, judicial, or other officer, or to any person acting in 
any official function, or to any juror or witness, with intent 
to influence the decision, action, verdict, or evidence of any 
such person on any question, matter, cause, or proceeding or with 
intent to influence him to.commit or aid in committing, or to 
collude in or allow any fraud, or make any opportunity for the 
commission of any fraud, shall be fined not more than five hun- 
dred dollars, or be imprisoned not more than three years, or 
both.” 


Section 703, District of Columbia Code, provides: 
"Whoever corruptly, by threats or force, endeavors to 


influence, intimidate, or impede any juror, witness, or officer 
in any court in the District in the discharge of his duties, or 


by threats or force, in any other way obstructs or impedes or 
endeavors to obstruct or impede the due administration of 
justice therein, shall be fined not more than two hundred 
dollars or imprisoned not more than three years, or both." 


Title 18, Section 1503, United States Code Annotated, provides: 


“Whoever corruptly, or by threats or force, or by 
any threatening letter or communication, endeavors to influ- 
ence, intimidate, or impede any witness, in any court of the 
United States * * * shall be fined not more than $5,000 or 
imprisoned not more than five years, or both.” 


Title 47, Section 605, United States Code, provides: 


"No person receiving or assisting in receiving or 
transmitting, or assisting in transmitting, any interstate 
or foreign communication by wire or radio shall divulge or 
publish the existence, contents, substance, purport, effect, 
or meaning thereof, * * *; and no person not being authorized 
by the sender shall intercept any communication and divulge 
or publish the existence, contents, substance, purport, 
effect, or meaning of such intercepted communication to any 
person; * * *." 


Title 47, Section 501, United States Code, provides: 


"any person who willfully and knowingly does or 
causes or suffers to be done any act, matter, or thing, in 
this chapter prohibited or declared to be unlawful, or who 
willfully and knowingly omits or fails to do any act, matter, 
or thing in this chapter required to be done, * * * shall be 
punished for such offense, * * *." 


STATEMENT OF POINTS 


1. The accused was denied due process of law when there was 


a deliberate suppression of evidence by the Government which was vital to 
the defense. 

2, In that the Grand Jury was biased against the accused because 
of improper activities on the part of the prosecution, the indictment 
should have been dismissed. : 

3. When the accused is a target of investigation and an indict- 
ment against the accused is sought, the surreptitious procurement of 


telephone recordings by the prosecuting officers and the use of such 


evidence against the accused was error and the indictment should have 
been dismissed. 

4, The indictment should have been dismissed when it was 
developed that the accused, who was the subject of a grand jury inquiry, 
was tricked into visiting the office of the United States Attorney and 
while in the U. S. Court House recordings were made of her conversation 
unknown to the accused, and the recordings used against her in the grand 
jury proceedings. 

5. The persistent questioning of the accused by the prose- 
cuting officers, knowing that she was the target of investigation and 
the intention to indict her, was violative of the due process clause. 


6. The trial court erred in disregarding the rule of "com- 


pleteness" and/or "opening the door". 


7. The trial court committed error in denying to the accused 
the testimony of an essential witness. 

8. The admission in evidence of an abortion performed by 
another upon the erroneous belief that it showed state of mind prejudiced 
the appellant's right to a fair trial. 

9. The admission in evidence of conversations with another, 
not a party to the proceedings, when there is no opportunity for cross 
examination, denied the appellant a fair and impartial trial. 

10. The use of the bribery statute when all of the evidence 
tended to show an alleged obstruction of justice was error. 

ll. The trial judge abused his discretion when he refused 
to give to the appellant her grand jury testimony when it was shown 
that her constitutional rights were violated in the grand jury proceed- 


ings. 


12. The trial judge erred in refusing to grant an iaetruetion 
on the missing witness when the said witness played an feonovtan’ role 
in the case and aided and abetted others in the violation of appell- 
ant's constitutional rights. 

13. The trial judge committed error in failing to instruct 
the jury on all the essential elements referred to in the indiictuen’, 

14. The trial judge committed error in improperly restrict- 
ing argument of counsel in the presence of the jury. 

15. The failure of the prosecuting officials to make known 
to the accused and her counsel before or during the trial that record- 
ings had been made of her conversations, without her iibwledee and con- 
sent, violated the accused's constitutional rights and nullified the 
trial. 

16. The trial judge abused his discretion in denying a 
motion for new trial when it was ascertained after the trial's con- 
clusion that unlawful recordings had been made of accused's conversa~- 
tions and said recordings used in the grand jury proceedings against 
her to bring about h er indictment. | 

17. The recent opinions of the Supreme Court, Massiah v. 
United States, 84 S.Ct. 1199, and Escobedo v. Illinois, 84 S.Ct. 1758, 
have application here. 

18. The tactics pursued in this case by the prosecuring 
officials violated the provisions of the Federal Coumunications Act. 


SUMMARY OF ARGUMENT 


1. In this case there was a deliberate and willfvl suppres- 


sion of evidence vital to the appellant. 
2. The indictment should be dismissed when it becomes apparent 


that the Grand Jury was biased toward the appellant as a result of activi- 


ties of the United States Attorney's office and certain members of the 
police department. 

3. When the appellant was a target of investigation and an 
indictment against her is sought, the surreptitious procurement of tele- 
phone recordings by the prosecuting officials and the use of such evi- 
dence against the appellant was error and the indictment should have been 
dismissed. 

bh. The indictment should have been dismissed when it was 
brought out that the accused, who was the subject of a grand jury 
inquiry, was tricked into coming to the office of the United States 
Attorney and questioned in the U. S. Court House, recordings made of 
the conversations, and said recordings used against the accused in the 
grand jury proceedings. 

5. There was a violation of the due process clause when the 
prosecuting officers persisted in questioning the appellant when she 
was a target of investigation and it was the purpose and intent of the 
prosecuting officials to indict her. 


6. The trial judge erred in disregarding the rule of "complete- 


ness" and/or “opening the door". 


7. The appellant's constitutional rights were violated when 
the trial judge arbitrarily denied her the testimony of an essential 
witness. 

8. The admission in evidence of an abortion performed by 
another when appellant was on trial for the crime of bribery resulted in 
prejudicial error to the appellant. 

9. The appellant was denied a fair and impartial trial when 
there was admitted in evidence conversations with another, prejudicial 


to the appellant, when there was no opportunity for cross examination. 


10. When the elements of the offense, if committed, amount to 
obstruction of justice as set forth in clearly defined terms in other 
sections of the Code, it was error to proceed under the bribery statute. 

11. The trial judge abused his discretion in sepusieg to make 
available to the appellant her Grand Jury testimony. | 

12. The court erred in failing to give an eagetneton as to 
the failure of the Government to call a witness peculiarly eriliave to 
the Government. 3 

13. Under Bollenbach v. United States 326 U.S. 607, there 
was a duty on the part of the trial judge to correctly set forth all the 
essential elements of the indictment. 

14. The lower court erred in improperly restricting argument 
of counsel in the presence of the jury. 

15. There was a duty on the part of the prosecuting attorney 
as a representative of the people to disclose to the appellant and to 
the court the fact that surreptitious and deceitful recordings had been 
made of her conversations without her knowledge and consent, and failure 
to do so resulted in a violation of her constitutional rights nullifying 
her trial. 

16. The trial judge abused his discretion in aiceeine a motion 
for new trial when it was ascertained after the trial's conclusion that 
unlawful recordings had been made of accused's conversations and said 
recordings used in the grand jury proceedings against her to bring about 
her indictment. 

17. There was a violation of appellant's constitutional rights 


when, without advice to the appellant, the prosecuting officials recorded 


her conversations and used this information against her before the grand 


jury. 
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18. There was a deliberate violation of the Federal Commani- 
cations Act in recording conversations with the appellant without her 
knowledge and consent. 


ARGUMENT. 


I. In this case we believe that Mooney v. Holohan, 294 U.S. 103, has 


application here. We allege that the United States Attorney's office 
knowingly, deliberately and willfully suppressed evidence vital to 
the appellant. 

The United States Attorney's office and certain police officers 
violated the constitutional rights of the appellant. When the trial got 
under way the Assistant United States Attorney at no time advised the 
court that surreptitious recordings of telephone conversations had been 
made. The United States Attorney's office and the police officers -- 
particularly Officer Wallace -- knew that the appellant was a target of 
investigation. Wallace, himself, was a target of investigation inasmch 
as he had been accused of soliciting a bribe from one Allan U. Forte. 

The conversations of the appellant with Assistant United States Attorney 
Sullivan and perhaps Assistant United States Attorney Lowther had been 
recorded unknowm to the appellant. The appellant was tricked into coming 
to the office of the United States Attorney and her conversations were 
recorded. This was later used before the Grand Jury. In addition, the 
privilege of husband and wife was violated. Certain conversations with 
appellant's husband, a police officer, were recorded and used against the 
appellant before the Grand Jury. Under this heading we believe the 
Supreme Court's ruling in Mooney v. Holohan, supra, has application. In 
that case the Supreme Court, in referring to the requirement of due pro- 


cess, said: 


"It is a requirement that cannot be deemed to 
be satisfied by mere notice and hearing if a state has 
contrived a conviction through the pretense of a trial 
which in truth is but used as a means of depriving a 
defendant of liberty through a deliberate deception of 
court and jury by the presentation of testimony known 
to be perjured.” ; 


In United States v. Rutkin, 212 F.2d 642, it was held: 
“Phe deliberate suppression by prosecution of 
evidence favorable to defendant may constitute a denial 
of due process.” 
In Ex Rel Thompson v. Dye, 221 F.2d 763, it was held: 
"Suppression of evidence may be denial of due 
process when it is vital evidence material to guilt or 
penalty." 
Of course it goes without saying that had the prosecutor, 
before the trial got under way or during the trial, not deliberately or 
willfully suppressed this evidence it would have changed the whole pro- 


gress of the trial. In any event the trial of a criminal case is not 


a game. An honest and upright prosecuting attorney would have immediately 


made available to the trial judge the fact that recordings had been made 


of appellant's telephone conversations and appellant's visits to the 
office of the United States Attorney. We overlook for the moment the 
utter impropriety of the United States Attorney's office constantly 
telephoning the appellant and inducing her to visit the office of the 
United States Attorney. We are only concerned in this point with the 
deliberate and willful suppression of evidence. Of course we have al- 
ready pointed out in this brief that the appellant at no tine consented 
to the recordings and was at no time aware that her conversations were 
being recorded. 

See also Brady v. State of Maryland, 373 U.S. 83; 83 S.Ct. 
1194, 


126 


The indictment should be dismissed when it becomes apparent that 
the Grand Jury vas biased toward the appellant as a result of 
activities of the United States Attorney's office and certain 
members of the police department. 

We contend in this case that the Grand Jury was inflamed 
against the appellant and vas biased against the appellant. 

The appellant filed a Motion to Dismiss and with it her own 
affidavit. It should be pointed out at this stage when the appellant 
filed her Motion to Dismiss she was still unaware that at her trial the 
United States Attorney's office had deliberately and willfully suppressed 
evidence. The affidavit of the appellant set forth that in the Grand 
Jury room the Foreman of the Grand Jury inquired of the Assistant United 
States Attorney as to whether contact had been made with the supervisory 
officers in the department of the Government where appellant was employcd. 


The Foreman said: "Mr. Sullivan, have you contacted the Bureau of Naval 


Personnel?" Mr. Sullivan replied: "No, I haven't done that yet." The 


Foreman then said: "Why haven't you done so?" The reply of Mr. Sullivan 
vas in a low tone, not audible to the appellant. The Foreman then said: 
"you know the Bureau of Naval Personnel would not like to have employes 
such as this who will not cooperate with the Government." 
The affidavit further set forth this: 
"Defendant says that attempts were mace to get 
her to go into conversations with her husband, such con- 
versations of course being wholly privileged." 
And the affidavit further set forth: 
"affiant says further that during the period March 
to July she was called repeatedly at her residence by 
the Assistant United States Attorney and asked if she 


would not involve Dr. Forte." 


And this: 


"Defendant further says that she was repeatedly 
called by certain persons, whom she believes to be Police 
officers, and told that unless she involved Dr. Forte she 
might lose her job and that her husband, who is a police- 
man, might also lose his job on the force." 


After the appellant had ascertained that the Assistant United 
Staves Attorney had deliberately and willfully suppressed evidence at 
her trial and the matter of the recordings then came to light, she filed 


a Motion to Dismiss the Indictment. This was in December 1963. There 


was annexed to said motion affidavit of the appellant. Appellant set 


forth the following in her affidavit. 


"affiant says that before she ever appeared before 
the Grand Jury she was threatened and intimidated by Assist- 
ant United States Attorney Harold Sullivan and Detective 
Samuel E. Wallace. Affiant says that the said Wallace, 
although himself being under investigation, participated 
in the questioning of affiant in Mr. Sullivan's office. 
Affiant says that Detective Wallace said to her: 


"you can either be a defendant or a 
witness, it doesn't make any difference to me. 
I don't care, you can get ten years and it wouldn't 
make any difference to me.'" 


The affidavit also set forth this: 


"affiant says that Detective Wallace became 
annoyed with her because she said she did not know James 
Laughlin, Dr. Forte's attorney, and he walked out of the 
room. Mr. Sullivan then said to affiant: 


‘The reason he is upset is because on the 
stand Mr. Laughlin had Forte saying he had tried 
to bribe him and the investigation was ordered on 
Wallace. We got to clear this up.' " 


And the affidavit said this: 


“Affiant says that statements vere made to the 
effect that Dr. Forte makes a lot of money and Mr. Laughlin 
has a big practice. Affiant was asked if she ever received 
any money from Dr. Forte or Mr. Laughlin and affiant said 
she did not know Mr. Laughlin." 


And continuing: 


a1). 


"affiant says it was clear to her that it was the 
intent and purpose of Mr. Sullivan to vindicate Detective 
Wallace and do everything possible to involve Mr. Laughlin 
in a criminal proceeding." 


And continuing: 


“affiant says she was repeatedly asked whether she 
knew Mr. Laughlin and this point was pressed not only in the 
Grand Jury room and in his office but calls were made to her 
home and this question was put to her conservatively fifteen 
times. Affiant told Mr. Sullivan she didn't know who he was 
talking about. After she had retained Mr. Garber, Mr. Sulli- 
van said: 'How did you happen to get Mr. Garber as your 
attorney?! This was in his office before they went into 
the Grand Jury room. He also said: "Do you know Mr. Laughlin 
is Forte's attorney?! In the Grand Jury room she was asked 
by Mr. Sullivan: 'Have you ever seen Mr. Laughlin in Mr. 
Forte's office?" " 


And continuing: 


“When effiant appeared the second time before the 
Grand Jury and after the noon recess (before affiant had 
Mr. Garber as her attorney), Mr. Sullivan asked the follow- 
ing questions: 'Do you know Mr. Laughlin? Where did you 
have lunch? To whom did you talk? Did you go to a lawyer's 
office and have a conference with a lawyer about what we 
talked about down here?' Affiant replied that she had gone 
down town for lunch, that she did not know Mr. Laughlin, 
that she did not go to a lawyer's office and any conver- 
sation she had might have been with someone possibly sitting 
near her in the restaurant where she had lunch.” 


The affidavit of appellant said further: 


"Affiant says Mr. Sullivan not only called her 
at her home many times as to her knowledge of Mr. Laughlin 
but also called her at her place of employment once but 
she was not there to answer the telephone and he left 
his name and number." 


Continuing, the affidavit set forth: 


"Mr. Sullivan made the following statement to 
affiant: 


'It is not you I want and I can save you 
all this difficulty because ycur husband is a police- 
man. Remember you are a witness for the Government 
and you are not to talk to anybody. I really feel 
sorry for your husband having to involve him like 
this, but you can either be with me or against me, 
You can save yourself all this difficulty if you just 


cooperate and give me the information I need. 
You're the one person who can give me the infor- 
mation or get it for me. A lot of things you . 
can find out for me. You can either be with me 


or against me.' 
And the affidavit continued: 


"Affiant says that after the indictment had 
appeared in the papers the said Sullivan cous her. He 
constantly reminded her that her husband was e pcliccman 
and that it would be to her intercst and to her husband's 
interest to help the said Sullivan in every way possible 
and when affiant told the said Sullivan she did not know 
Mr. Laug ghlin, he expressed considerable doubt and amaze- 
ment and intimated that she was withholding information 
from him." 


And the affidavit said further: 


"Atfiant says further that the Foreman or the 
Deputy Foreman of the Grand Jury told her they did not 
want affiant but they wanted the big fish and not the 
little fish and if they couldn't gct the big fish thcy 
would get the little fish and intimated ir affiant! did 
not help the Grand Jury get the big fish, “then they would 
gct her one of the little fish.’ 


ffidavit in conclusion said this: 


"After the notice of the indictment appeared in 
the papers, Mr. Sullivan again called affiant's home and 
she was so angry at his deception she refused to talk to 
him. However, Mr. Sullivan talked to affiant's husband 
and he told the husband he was sorry he had disrupted the 
houschold but affiant's husband could do a real service by 
inducing her to change her story and to cooperate with hin 
aS was suggested by the Foreman or the Deputy Forcman in the 
Grand Jury room and she would thercby save her job: with the 
Burcau of Naval Personnel.” 

We belicve this unethical and unlawful practice on! the 


the Assistant United States Attorney is deserving of thy severest con- 


demnation. We scriously doubt whether in our history of f eral crimina 


jurisprudence there has been such a callous, deceptive, despicable di 
card of the rudiments of fair play. 
We believe United States v. Farrington, 


tion here. In that case the court said: 


"It is patent that the grand jury permitted 
themselves to be influenced by the appeals and arguments 
of a zealous advocate, by hearsay testimony, and by testi- 
mony which the law prohibits, although they were advised 
to the contrary by the district attorney; and it seems much 
more probable that they were led to their conclusions by 
prejudice and undue zeal than by calm and fair delibcra- 
tion." 


We are well aware of the rule laid down by the Supreme Court 


in Costello v. United States, 350 U.S. 359; 78 S.Ct. 406. However, this 


assumcs that the Grand Jury is not biased because in the Costello casc 

Justice Black, speaking for the Supreme Court, cited Pierre v. State of 

Louisiana, 306 U.S. 354; 59 S.Ct. 536: 

"An indictment returned by 2 legally constituted 
and unbiascd grand jury. * * * if valid on its facc, is 
enough to call for trial of the charge on the merits." 
(Uncderlining ours.) 

Of course if the Grand Jury is biascd the picture changes. 

The Grand Jury was biascd in this casc and the indictment 

been dismissed an@ we now ask that this Court direct that the indictment 

be dismissed. 

III, When the appellant was 2 target of investigation and in indictme 
against her is sought, the surreptitious procurement of telephone 
recordings by the prosccuting officials and the usc of such cvi- 
dence against the appellant was error and the indictment should 
should have bccn dismissed. 

In order to get this situation in the proper focus we should 

point out that the trial in this causc took place on Scptcmber 19, 23, 

24 and 25, 1963. As we have already related, the Assistant Unitcd States 

Attorney did not disclose to appcllant that recordings had bccn made in 

violation of appcllant's constitutional rights, Therefore, when the Motion 


For New Trial was filed (within the time allowed by the rules), the matter 


eas ca 


of these recordings was not one of our points. The Motion For New Tria 
was not argued due to the press of other work. Later appellant's counsel 
ascertained in the courtroom of Judge Youngdahl in another proceeding 
that recordings hac been made and there was then filed a Supplement to 
Motion For New Trial, reading as follows: 


"Now comes the acfendant, through her counsel, 
and supplements her motion for new trial and says unto the 
Court that her constitutional rights were violated and this 
has come to light only recently. We ask, therefore, that 
the Court make aveilable to the defendant all the: ‘tape r 
ings wherein the United States Attoracy's office, 
approval of one Sgt. Wallace of the Metropolitan Police 
Department and other Police officers, unlawfully and in 
violation of the law intercepted telephone conversations 
to her. The evidence will also show that the Unitcd States 
Attorney's office made many calls to the defendant even 
after she vas indicted and made certain promises to her in 
an effort to induce her to plead guilty. This was without 
knowledge of her attorney. It was highly improper and 
furthermore the telephone conversations were recorded with- 
out the permission of the defendant. 


"Phe evidence will further show that the United 
States Attorney's office (Mr. Sullivan) and Sat. Wallace 
and other members of the Police Department entered into ar 
agrcement and a conspiracy to deprive her of effective assist- 
ance of counsel and made certain recordings of conversations 
to her counsel. This of course is not only in violation of 
the lav but is unconstitutional. 


“we ask that this matter be gone into fully and 
hat all recordings be made available to the defendant and 
at there be a full and complete argument in this mattcr 
with testimony taken." 


Thercfore, the concealment and the suppression at the hands of 


the Assistant United States Attorney having come t 


had no alternative but to listen to the recordings. The recordings were 


played on December 6, 1963 and January 10, 1964. Although the recordings 
plainly showcd a violation of the appellant's constitutional rights, the 
trial judge refused to set aside the verdict. We believe this explan 
is necessary so that these proceedings can be considered in proper chro 


logical order. 
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This point is closely related to Points IV, V, XV, XVI and XVII 
and therefore, we believe it will be helpful to this Court if all of these 
are treated together. 

We have already pointed out that the Assistant United States 
Attorney deliberately and willfully suppressed evidence vital to the 
dcfense. The Assistant United States Attorney well knew that recordings 
nad been made of conversations with the appellant over the tclephone and 
recordings had been made of conversations with appellant's counscl over 
the telephone. In addition to this, we have pointed out that the appel- 
lant was tricked into coming to the office of another Assistant Unitcd 
States Attorney, Harold J. Sullivan, and there plied ‘with questions and 
the conversations were recorded. We have already pointed out that at no 
time @id the appellant know that her conversations were bcing recorded and 
at no time did she consent to same. It was of course known to Mr. Sulli- 
van that the appellant vas a target of investigation and he was secking 
to indict her. 


Before the trial got under way the Assistant United States At- 


torney (Mr. Lowther) knew that recordings had been made and he well knew 


that the constitutional rights of appellant had been violated. Mr. Lowther 
was no novice. He had tried hundreds of cases and of course it was his 
intent and desire above all else to convict the appellant and to shield 

and protect Officer Wallace, Therefore, he failed to disclose to the trial 
judge or to counsel for appellant before the trial that the recordings had 
been made. He failed to disclose to the trial judge or to counsel during 
the trial that the recordings had been made. He apparently felt secure 
that he would be safe in the courtroom of the trial judge. In a later 


trial in the courtroom of Judge Youngdahl he did not feel secure and he 


felt obligated to disclose to Judge Youngdehl that recordings had been 
made in another proceeding. Therefore, when this came to light proper 
motions were made and it was then developed for the first time that re- 


cordings had been made of appellant's conversations. 


We doubt seriously whether there has becn such a misuse of grand 


jury process and abuse and misuse of prosecution devices as were revealicd 
in this case. It should be borne in mind that the husband of the appel- 
lant was a police officer. The recordings in this cause consumed two 
volumes of transcripts. We have read and reread them and we have tried to 
condense them the best we can. However, it is our view that this Court 
can only get the true picture by reading the entire two tlneeeers (sce 
proceedings of December 6, 1963 and January 10, 1964.). We have outlined 
a few excerpts: 

With the recordings being playcd, December 6, 1965, at Page 
with Mr. Sullivan talking to Theodore Johnson (policeman), husband of 
Johnson, we find this: 


"The grand jury right smack in the middle of an in- 
vestigation in an abortion case a couple weeks ago . . . Fort 
found not guilty. During the course of the casc ‘made accusa- 
tions against Wallace; said Wallace triec to shake him down. 

The grand jury heard evidence on that. In addition, the possi- 
bility maybe he was doing a little fooling around himself. 

We've got some information that Joyce was right in the middle 

of it. ... So, I can tell you right from the start, I don't 

know if you know any of the people involved, the big people, or 
not ... we are not interested in getting people who are down the 
Jadder. We are interested in getting the people who put the 

big money out, find out who they are. No doubt to us at all 
that your wife give that information, if she wants to cooverate. 
... Do you want to make any statement ... How long has she known 
Dr. Foote? ... 


"Let me ask you this. I think I know the answer. 
Are you willing to cooperate, give us the truth about what you 
do know? (When Johnson replied: "I don't know anything”, Sul- 
livan said to him:) 


"About whet you do know, are you willing to give the 
truth? (And when Johnson in reply said: "Yes, but I don't 
know anything", Sullivan said:) 


"OF course, you know a policeman is in a kind of 
* 
funny position, .... 


In the recordings at Page 52, Joyce Johnson was in the presence 
of Mr. Svilivan and Officer Wallace. Wallace said to her: 

"y * * Mr. Sullivan will be there and he will advise 
you of your rights and all that sort of thing. * * * Do you 
know the penalty for perjury * * * It is two to seven years with- 
out probation." 

Then at Page 69, with Wallace in the room, Sulliven said to Mrs. Johnson: 

"We've got the evidence that says that it's you." 

At Page 82, with Wallace in the room with Sullivan, Joyce Johnson and 


Joyce Johnson's husband, Wallace said at that time: 


"% % * If she's not a witness she's going to be a 
defendant." 


At that time Sullivan said: 

"If a person shows cooperation * * * you can say to 
the grand jury: Hey, look, right from the start, the first 
day she came in, she was a little reluctant at the beginning, 
naturally, who wouldn't be; then she told the truth. 


"That's the best sales pitch you can give to the grand 
jury to sell them the story: * * *," 


At Prges 112 and 115, Sullivan and Wallace were talking to Joyce Johnson 

as to Doctor Forte's love affair. At Page 125, with Wallace in the room, 
Sullivan mentioned Forte's accusation against Wallace as to bribery. At 

Page 255 (January 10, 196:) Sullivan inferred that Forte was romantically 
interested in Joyce Johnson. 


On December 6, 1963, at the hearing on the Motion For New Trial 


there is reflected the following at Page 54 (Mr. Sullivan speaking to Joyce 


Johnson, appellant herein): 


sO] 


"as far as we're both concerned, then, you've told the 
truth. Is there anything else you want to add? O.K. Now, let 
me put it to you this way: I know Detective Johnson is ine 
little bit different position than what you are in. I just 
talked to Deputy Chief Layton and told him of the information we 
had and he suggested the possibility of a polygraph test. Nov, 
of coursc, I can say to Detective Johnson, you're willing to 
take it. Of course, you're in a lot different position because 
I know you have -- if he say take it, you're in a lot different 
position. You will take a lie-detector test? The response of 
appellant was in the affirmetive) * * *.” 


At Page 55 we find: 


"Yell, I do, too, because he's @ £ 
what Detective Kelly just told me, and I know I 
with Detective Johnson, I don't think -- if you do: know some- 
thing, I think it's a shame to involve your husband's 
* * ¥ Nobody's got anything on Detective Johnson. « We 
serve a subpoena on you. All we want to know, Mrs. Jo! 
the truth.” 


then at Page 56: 


"Well, here’s the thing. Somebody's trying to foul 
up 2 good policeman's name, and they foul up your name just as 
well, because when people are that way, they are ruthless. 

(When Mrs. Johnson responded: "I don't know anything", Sullivan 
continued: ) 


"No, but I mean -- Woll, all right. I can 


* * Deputy Chief Layton just said to me: Well, . 
information you have, if they will. take a lic-detector t 
* 


ac 
if th 
r 


"I know your husband is in a rough position. I know 
I'm in the same position. I can't say, no, I von't take it. 
* * * 


"Shall I make the arrangements for it? Sure. Do you 
want to take it? You know you are on the chopping block because 
you are a gendarme. You can pull him off it. Do you want to? 
Certainly not, Teddy. Don't get upset, Teddy, because there is 
nothing. You know you're going to have to take it. * * * Leyton 
says, if, but you know when Layton says, ii, and you got & badge 
on, that means, you take ite 


(It is apparent from the above that Sullivan vas conferring with 
poth the appellant and the appellant's husband, Theodore Johnson, the police 


officer.) 


Soo =3 


At the hearing on the Motion for New Trial in the lower court on 
January 10, 1964, the Assistant United States Attorney Harold J. Sullivan 
was recalled as 2 witness by the Government and on cxamination by the As- 
sistant United States Attorney, Transcript 148, we find the following with 


respect to the recordings: 


“TT WITNESS (Harold J. Sullivan): I might note, Your 
Honor, at this point Mrs. Johnson has not entered the room. 
She is just about to enter. 


And at Transcript 149, playing the recordings, we find this. 


Sullivan talking to Mrs. Johnson): 


" (RECORDING ) 


“Wallace is gone. Preston is gone. I just talked to 
Captain Donohue ... said as far as I was concerned there was no 
ed to run Detective Johnson on a lie detector test. Well, be- 
sause I knew in the beginning this morning that there had been 
ets between you and Dolores Hill, but if this is the truth, 
is the truth. 


"They may, over at the police, because of the involve- 
ment, may want to run -- it was my suggestion -- in fact, they 
might over at Headquarters want to run a lie detector test. 

* % %" 
And at Transcript 151, January 10, 1964, we find this (voice of Mr. Sulli- 
van): 

"No, but I mean now, now, before you decide whether 
you're going to tell him or not tonight. You've got to figure 
that he's probably going to hear that story anyway, eventually. 
If they do run nim on a lie detector test, or if they don't run 
him on a lie detector test, he just makes a statement to his 
superior." 


And continuing at Transcript 151, the voice being that of Mrs. Johnson: 


"You see my husband is innocent, I mean, he is com- 
pletely an innocent bystander.” 


Still at Transcript 151 we hear the voice of Mr. Sullivan stating as fol- 


Lows: 


e039 Js 


"You see, he got on the stand in the lest casc anc 
said: Look, I never performed. an abortion in my Lifc, and I 
aicn't perform an abortion on this woman. JI ana paysictherapist. 
I trained in the anatomy of the female body anda I have never ¢::- 
amined a voman's vagina in my whole life.” 


Then at Page 155 of the Transcript, January 10, 1964, the voice of Sulli- 


van talking to appellant as follows: 


"No, here's vhat he cic on the stand. If what he saic 
about Vallace vas a lic, it's one of the most brutal ... you anc 
your husband: oe. ! 


"Do you have any chileren? 
"Yes. 


Here's something he did. If Wallace is ¢roek:c, he 
coesn't belong on the force. If he tricc to shake Foste Coun anc. 
fi.. tne case. It's all right, he should go off the force anc. 
to jail, but if he's an honest man anc Forte tole hi a lic -- 
tolc a lie about him, a rotten thing to happen -- Shows the guy 
is ruthless. 


Vallace has got tro children, tivo and six. The little 
six-year ole -- 


Tro and six, he has? He told me his children -- 

Wallace. 

Oh, oh. 

Wallace's little six-year ola came home curing the 
trial after he reac it -- he cidn't reac it -- there vas an ar@ 
ticle in the News -~ 

You see, I didn't sce anything about 

Forte saic Wallace tried to shake him com. The 
Nev's put a story: Bribe Story Being Stuciec By Jury. The 
went to school, talked to another little kic ia the first or sece 
one gracc, vherever he is -- 


oe e@ 


-- anc thet kic talkcc about it. Thc 
Wallacc's kid, ezying. 


That's the trouble? 


The doy Gorn at school said: My father saic your 


father is one of thosc oribe-taking cops. 


(Continuing at 157): 


That's wrong. If Forte made up that lic, it's wrong; 
it's a ruthless thing, And I know some of the things that Forte 
says is just ruthless. 


* * * it's not right to go around blemishing an offi- 
cer's name. By the same token, a policeman doesn't belong on the 
force if he’s crooked. Grand juries have got to find out the 
truth. 


I thought you'd probably know morc, but if that's what 
you know, I mean, that's it. But the truth on that, it can help, 
it can give the jury a little bit more of the picture." 


And at Page 166 of the Transcript with Mr. Sullivan speaking to Mrs. Jonn- 
son on the recording, we find this: 


"Look now, for tomorrow, for the grand jury, for the 
Lord's sake tonight when you think about this, as you'll have to, 
think of it very carefully. Don't lcave out anything, you know. 
Think it over.” 


Page 167, Sullivan speaking to Mrs. Johnson, we find this: 


"By all means remember, when you go in the grand jury, 
if anybody goes in and consciously lics about something, thcy 
get cited for perjury. Don't get in that box. All we want is 
the truth. If you want to tell the truth, that's it. Nobody 
expects you to know more than you say you know.” 


Also at Transcript 167 with Sullivan speaking to Mrs. Johnson: 


"Look, you can get your husband in trouble bccause he 
is a policeman, if this comes out, and unless you cooperate with 
me, I'm going to do such-and-such." 


And at Transcript 169, the following occurred (with Sullivan's voice heard 
speaking to Mrs. Johnson): 


"Let me ask you this, though. How about this possible 
contact down at the Homicide Squad? Is there anything clse at 
all you remember about that? Believe me, you know yourself, 
being the wife of a policeman, if there's a bad policeman over 
there, he can ruin it for the whole force. Do you know anymore 
about it? I kind of have a feeling you do, maybe you will tell 
the truth about it." 
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And at Transcript 176, Sullivan speaking to Mrs. Johnson: 


"That subpoena for tomorrow will show this is an in- 
vestigation of an abortion, so if you show thet to people, anda 
if they're smart, they're going to look up the Code section. 

So let me prepare this leave slip and call it a grand jury wite 
ness, just like that. You can show that leave slip to your boss, 
if you want to, if you don't care to disclose the subject matter 
of this investigation.” 


And at Transcript 192, we find this (the voice of Mr. Sullivan talking to 
Mrs. Johnson): 


"Tet me say this. Just for tonight. I don't know if 
Forte is going to turn around and call you. If he hasn't called, 
paid his moncy so far, he probably yon't call you today. But if 
he does, Detective Johnson knows the significance or at. if he 
calls, you can talk to him, if you want to. You don't have to 
talk to him if you don't want to. You can lect us know. 


x *% * 
If he calls, we would appreciate your letting us know.” 
at Transcript 193, Mr. Sullivan talking to Mrs. Johnson: 
"Not get caught in a box. Now, he has tried to put 
people in a box before. I know that. Just don't get caught, 
Mrs. Johnson.” 
And then at Transcript 194 we find this with Mr. Sullivan speaking to the 
court during the playing of the recordings: 
“THE WITNESS (Mr. Sullivan): At this point the John- 
sons, both Mr. and Mrs. Johnson, were cxcused from the office, 
and this portion of the tape remaining on here was:the remaining 


balance which did not involve their conversation. ‘It was at 
the en@ of the reel and I excused them for that purpose." 


At Transcript 196 there is reflected playing of a recording of 


a telephone conversation made by Mrs. Johnson to Mr. Sullivan wherein she 
related in the conversation that she was worricd as to the possible involve- 
ment of her husband. 

At Transcript 216, when the recording was being played, Mr. Sul- 


livan made this statement to the court: 
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“THe WITNESS (Mr. Sullivan): At that point, if Your 
Honor please, the reel is turned over and continucs on the other 
side, with the same conversation. In the interim, Mrs. Johnson 
is asked to leave the office briefly, as I recall, on the pre- 
tense thet I was receiving e phone call. At that time, then, the 
reel was changed and the fresh reel was put on.” 


Then at Transcript 257 there is reflected the following, and the voice 
again, is that of Mr. Sulliven talking to Mrs. Johnson: 


"Well, let me tell you this, Mrs. Johnson. I feel bet- 
ter from talking to you because in the grand jury where there 
was naturally a bit of hostility showm on your part, I think the 
grand jury thought, she's mad about something -- 


(Voice of Mrs. Johnson): I was mad about that man 
telling me I could get ten years, and I don't care if you're 2 
-- all he's got to do is carry out his duties. Ask me the 
questions he wants to ask me." 


Ana at Transcript 258, with Mr. Sulliven speaking: 


"7 don't care if you're a witness or & defendant; you 
can get ten years. And the only thing I'm interested in, the 
only thing I'm -- something about, I'm just interested in your 
husband, that's all." 


(Voice of Mrs. Johnson): You can believe me, I'm not 
interested in him, not in the least. I couldn't care less now. 
Now that's the -- I'm telling the truth. I am telling the truth 
about this. Sure, I'm hostile toward, what's his name, Wallacc. 
I guess that's his name. * * *. 
Beginning at Transcript 268 there is an cxplanation by Mr. Sul- 
livan of the next recording to be played. In this instance he callec the 


appellant Joyce Johnson on the telephone and there was a long conversation 


regarding change in attorneys. At Transcript 270, we find this (voice of 


Mr. Sullivan): 


"The reason I was calling now was to tell you that we 
had sent a subpoena out. I told Mr. Weeks this morning that it 
woula be necessary for you to appear tomorrow. I didn't want to 
bother you by calling you myself on the job, since you mentioned 
-- since you mentioned the calls were monitored there and all. 

I tried up until about seven otclock tonight through him and then 
he told me to try to call you myself." 
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The indictment should have been dismissed when it was developed that 


the accused, who was the subject of a grand jury inquiry, was tricked 
into visiting the office of the United States Attorney end while in 
the United States Court House recordings were made of her conversations 
unknown to the accused, and the recordings used against her in the 


grand jury proceedings. 


We refer the Court to Point III of this brief with regard to 


argument on this point. 


V. The due process clause was violated when the prosecuting officers 
persisted in questioning appellant, knowing of the purpose and in- 


tent to indict her. 


As we have already stated, the appellant was a target of in- 
vestigation and it was the purpose and intent of the prosecuting officials 
to ingict her. Therefore, the persistent questioning of the accused 
violated her constitutional rights. See Powell v. United Staves: 9 U.S. 
App.D.C. 367, 226 F.2d 269, However, this case is more pronounced than 
the factual situation existing in the Powell case. The appellant in this 
case was lured into the office of the prosecuting attorney and questioned 
not only by the Assistant United States Attorney but by one Sergeant 
Wallace who was himself a target of investigation and who was endeavoring 
to exonerate himself and place blame on others. The recordings in this 
case reflect the nature of the questioning (Point III of Argument). 

In Powell v. United States, supra, we find: 

"On the one extreme it would seem to be clear that 


a prosecutor could not cven call to the stand ina criminal trial 
the person being tried. On the other extreme it. would seem to 


be clear that @ person summoned to appear before a Grand Jury 
could not validly ignore the subpoena merely because an in- 
dictment against him might eventuate from the inquiry. Some- 
where between the two extremes is a line. No doubt it would be 
a boon to prosecutors if they could summon before a Grand Jury 
a@ person against whom an indictment is being sought and there 
interrogate him, isolated from the protection of counsel and 
presiding judge and insulated from the critical observation of 
the public. But there is a serious question whether our juris- 
prudence, fortified by constitutional declaration, permits that 
procedure.” 
It was not necessary to decide the constitutional question in 
the Powell case because it was reversed on other grounds. 
In the recent case, Short v. United States, the minority of the 
Court said that the question should be answered in the negative. However, 
Judge Prettyman, writing the majority opinion in the Short case and who 
was the author of the opinion in the Powell case, did not retreat from the 
position taken by nim in the Powell case. The Short case seemed to depend 
upon inadmissible evidence being received by the Grand Jury. However, in 


the instant case the facts are different. Illegal evidence was received 


before the Grand Jury and we veiieve that the opinion of the Supreme Court 


in Counselman v. Hitchcock, 142 U.S. 547, is controlling here. We are 


further fortified even by the fairly recent opinion of Costello v. United 
States, 350 U.S. 359. In the instant case the Grand Jury was biased 
against the appellant and this bias came about through the activities of 
Mr. Sullivan and Officer Wallace. It will be noted that the Costello case 
referred only to an unbiased Grand Jury. Therefore, not only does this 
case come under the ruling in Powell v. United States, supra, Counselman v. 


Hitchcock, supra, Short v. United States, but Costello as well. 


= 20Ne 
VI. The court erred in disregarding the rule of "completeness". 

The rule of "completeness" or "opening the door", we believe, 
is well emphasized in the case of United States v. Corrigan, 168 F.2a 
641, ond the cases following Corrigan. In our judgment if the evidence 
in the case tends to show that certain factors exist detrimental to the 


accused, that the accused in her part of the case and on cross examination 


should be able to cutline to the jury factors existing in her behalf so 


thet the jury would not have 2 warped or distorted view. If the pro- 
sceuting attorney “opens the door”, then the door should remnin open. 
We think this is best illustreted in Wigmore, Third Edition, Sections 
2094, 2104, 2113, 2119 and 2120, to be referred to later. 

The Grend Jury that returned the indictment against oprellant 
vos impaneled as a result of an accusation made in the trial of United 
States v. Allan U. Forte, Criminal No. 741-61, in the United States Dis- 
trict Court for the District of Columbic. r. Forte was charged with 
performing an abortion. During the trial he testifica thet « Detective 
Somicl E. Wallece, the arresting officer, had approached him with an 
offer of $250 2 month to operate as on abortionist in the District of 
Columbia. Officer Wallace took the stand and denied this under oath. A 
request was mode in the courtroom of Judge Tomm, with the jury excluded, 
that both Dr. Forte and Sgt. Wallace be required to submit to oie 
detector test at the hands of the Federal Buresu of Investigation. Dr. 
Forte was willing to take the test. Detective Wallace refused to take 
the test ond has refused at cll times to teke the test. : 

As above stated, the United Statcs Attorncy imponeled 2 Grand 
Jury to determine (2) whether Detective Wallace had solicited 2 bribe 


and (b) whether there was any evidence ss to obstruction of justice 
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involving 2 witness or witnesses in the case of United States v. Forte, 


Criminel No. 741-61, and another proceeding agoinst Dr. Forte arising 
in Jonucry 1963. It was assumed that the investigation would be in good 
foith. However, contrary to oll rules of faimess -- ancient, medieval 
or modern -- Sgt. Wallace wos virtually permitted to take over the in- 
vestigation and embarked upon 2 plan of denying to the appellant her 
constitutionel rights ond denying to her effective assistance of counsel. 
Various telephone calls were made to the appellant by an Assistant United 
States Attorney and by Sgt. Wallace when they well knew that she wos a 
possible defendant and the telephone calls were recorded ond used in 
evidence against her. It will also be seen that Sgt. Wallece insisted 
she take a lie detector test. The evidence also showed that the 
appellant's husband was 2 police officer and st no time was it ever 
charged or alleged that he had any connection with any of the cases in 
cuestion. The husband of the eppellent was questioned on many occasions 
and urged to impress upon his wife the necessity of relating everything 
thet she knew cbout the case and on one occasion, when the husband of 
appellant was before the Grend Jury, he was asked questions as to con- 
versations between husband end wife. When he raised the constitutional 
privilege he was teken before 2 police superior and order to respond 

to questions relating to husband and wife. The result of this was 
turned over to the office of the United States Attorney to be used in 
evidence against the appellent. The evidence will 2lso show that when 
the husband of appellant (Private Theodore Johnson) was interrogated 

by Detective Wallace and others, he was told by Wallace that "if you 
wear the badge you have to take the test” (Tr. 57, 58 and 59, Dec. 6, 


1963, Motion for New Triol). 


Of course to show bies it was important that both the Grand 
Jury returning the indictment and the petit jury trying appellant be 
fully apprised of Wallace's role in the case. There was 2 concerted and 
orgonized effort in this case by the trial judge to keep from the jury 
Wallace's entire participation in the case. This is best illustrated by 
2 reference to the transcript wherein appelant was relcting her visit to 
the Homicide Squad and the following occurred (Tr. 230, Sept. 24, 1963): 

"BY MR. LAUGHLIN: 
Q Now who was there at the Homicide Squad? 
A Detective Kelly and Detective Wallace. 


Q And aid you heave a conversation then with Detective 
Wallace? Did he say enything to you at the time? 


A Something. I don't remember. But we veren't over there 
long. 


Q When you say 'we,' was there someone with you? 
A My husband. 


Q Now then, when was the next time after your visit to 
the Homicide Squad, the next occasion that you were contacted 
either by telephone or 2 personal visit or by the mecns'of 2 
subpoena, by ony low officer? When was the next you heard with 
respect to the case?" 


Although there was no objection, we find this (Tr. 230-233, Sept. 2k, 


1963): 


"THE COURT: Counsel, come to the bench, please. 


(At the bench: ) 
THE COURT: What is the purpose of this? 


MR. LAUGHLIN: Well, the only purpose of this, Your Honor, 
I am trying to take it step by step becuse then I think the next 
will be probably the proceeding before the Grand Jury. And I want 
to show, too, that Wallace constantly maintained contact with the 
case and was virtuelly -- 


THE COURT: What is the materiality of that? 


MR. LAUGHLIN: Well, to show bias, Your Honor, on the part 
of the police officers. I think that we can definitely show that, 
Your Honor. 


THE COURT: Bias on the part of whom? 
MR. LAUGHLIN: Police officers. 
THE COURT: What do you say? 


MR. LOWIHER: I don't think it is material to this case, 
Your Honor. 


THE COURT: I don't think so. I will sustain the objection. 


MR. LAUGHLIN: Your Honor, do I understand that you are 
going to sustain objection to all conversations with Wallace? 


THE COURT: Yes. Wallace isn't even in this case, as far 
as this case is concerned. 


MR. LAUGHLIN: Anyway, it may be necessary, Your Honor, at 
various times to come to the bench so this is preserved. He was an 
unlisted (sic) Government witness. And can I show that? I was 
later going to try to offer this in evidence, Your Honor. He is 
listed there. 


THE COURT: I am still of the view what she said to Mr. 
Wallace, weeks later, hasn't any bearing on the case. That is ny 
view of it. 


MR. LAUGHLIN: Anyway, I suppose, Your Honor, that we 
would have to make our offer of proof. I want to show that Wallace, 
the Government not having presented him here, that Wellace was in 
control of the case, and Wallace, in order to protect himself from 
various proceedings in the police department, was trying to indict 
her and trying to shift responsibility to other persons, including 
this defendant. Now, obviously, of course, I say that if she was 
permitted to testify she would testify to that fact, Your Honor. 


Also, Your Honor, because I think this goes to our motion, 
I want to show, too, that she was threatened and browbeaten before 
the Grand Jury, and I think that that goes to our motion, because 
I think that it was something that is rather rare in the matter of 
a proceeding before a Grand Jury for a foreman to stand up and make 
the statements that they made against her. So I would want oppor- 
tunity to question her about that too.” 


At Page 234 of the transcript, proceedings on September 2h, 1963, 


it was brought out that she had talked to Detective Wallace a number of 


times and in fact three times in one day and perhaps nine or ten times 


Sone 
altogether. And beginning at Page 234 we find this; with appellant on the 
stand: 
"BY MR. LAUGHLIN: 


Q Now, was there at any time, at the hands of any police 
officers, was any threat made against you as to your testimony? 


Yes. 


And did that happen more than once? 


A 
Q 
A Not by a police officer. 
Q 


All right. Now, then who did the threats come from? 


A Well, Sergeant Wallace in the presence of the District 
Attorney. 


Q Now, what was the nature of the threat? 

A Well, Sergeant Wallace was telling me that you know your 
husband is a policeman and this man, you know that he has done 
these things, and you might as -- you remember what you know and 
tell us what you know. 

So I said, I don't know what you are talking about. 

So he said: I don't care whether you are a defendant or 
a witness for the Government because you can get ten years and it 
doesn't make any difference to me. 

And -- 


Q Now, was on any occasions, Mrs. Johnson, that you were 
interrogated or interviewed in the presence of your husband? 


A Only once. But it wasn't an extensive interrogation, 
pecause they kept us separated. 


Q Now, Mrs. Johnson, this question: Was there something 
said to you by any law officer about a lie detector test? 


Yes. 

All right. Who said it? 
Sergeant Wallace. 

And did you submit to one? 


Yes. 
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Q And who gave that test? 
A Mr. Preston. 


Q All right. Now was there anything said by Mr. Sullivan 
or any police officer as to Wallace on a lie detector test? 


A TI asked -- 
MR. LOWTHER: I object to that. 
THE COURT: Objection sustained. 


MR. LAUGHLIN: Your Honor, I think we ought to make our 
offer here. 


THs COURT: Very well. 
(At the bench: ) 


MR. LAUGHLIN: Your Honor, if the witness were permitted 
to testify, she would answer that Sullivan told her that Wallace 
bad been asked to take a lie detector test but had not taken one; 
and that then later on he called Wallace in. Then the conversation 
velated to her taking a lie detector test. Then he had Wallace 
leave the room. Then he told her, Mr. Sullivan, as she relates 
it to me, that after all -- 


THE COURT: Mr. who? 


MR. LAUGHLIN: Mr. Sullivan told her -- Mr. Sullivan is the 
Assistant United States Attorney, Harold Sullivan -- told her that 
Wallace was'a man who had several children, and the accusation 
against him was a serious one. Sol want to show that -- well, 
as to that, Your Honor. And then any other offers. 


THR COURT: I will sustain the objection to all of them." 


Ana then (Page 237, Transcript of Sept. 24, 1963) we find this: 


"BY MR. LAUGHLIN: 

Q Mrs. Johnson, you have mentioned about the lie detector 
test, as far as you were concerned. Where was it that you were 
taken for what was to be your lie detector test? Where were you 
taken? 

A Across at 300 Indiana Avenue. 

Q All right. And who took you? 


A Well, Mr. Wallace -- I mean, Sergeant Wallace, and 
Detective Kelly took me as far as Homicide. 
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Q All right. Then was a test actually administered? Wes 
any apparatus placed on you? Do you know the procedure ‘in the 
giving of a polygraph test? Was any apparatus placed on you, on 
your body? 

4h No. 

Q Then how long did you remain there? 

A About an hour. 

Q Who was actually in the process of giving the test? 

Detective Preston. 
* % * 
Was Delores Hill present when you took the test? 


She was up there; not in the room. 


Just where was she? 


THE COURT: I understood her to say she didn't take a test." 


Continuing at Page 239: 
MR. LAUGHLIN: Well, Your Honor, I want to put it this way. 
They gave her the impression it was going to be e test and she 
went over there and -- 


THE COURT: You said she said she didn't take any test? 


MR. LAUGHLIN: She didn't actually. She was taken for 
that purpose. But I think that is the only way. 


BY MR. LAUGHLIN: 
Q At the room where you were supposed to be given a test, 
when you went there, vere you told it was for the purpose of taking 
a lie detector test? 


A Yes, I was. 


A In that particular room, was it a little room by iteslf 
that you were taken? 


A Yes. 
Q Did you see any mechanism or any machinery? 
A Yes." 


And then at Page 240 we find the following occurred: 
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"BY MR. LAUGHLIN: 

Q Mrs.’ Johnson, I will ask you this question, but don't 
answer until Mr. Lowther has a chance to object. Did you from 
time to time see Sergeant Wallace at or near the Grand Jury room? 

A ‘Yes. 


Q Many or few times? 


A Many. 


Q And ‘did you from time to time see Wallace in the office 
of Mr. Sullivan? 


A All the time." 

The trial judge steadfastly kept from the jury Wallace's role in 
the case. This is further illustrated at Page 350, Transcript of pro- 
ceedings, September 25, 1963 where we find this: 


"MR, LAUGHLIN: Now, members of the jury, it simply comes 
down to this: Doctor Forte -- and he is not on trial here. As 
the trial progressed you would think he was. He is not here to 
defend himself. Here you have a faithless police officer, Sergeant 
Wallace. 


MR. LOWTHER: Your Honor -- 


THE COURT: Sergeant Wallace is not on trial here either, 
Mr. Laughlin. Please understand that. You understand the Court's 
rulings. 


MR. LOWTHER: May we come to the bench? 
THE COURT: Yes. 
(At the bench: ) 


THE COURT: The Court is of the opinion that there is no 
evidence in this case that implicates Sergeant Wallace as having 
committed any crime. 


MR. LAUGHLIN: Well, I contend, Your Honor, that your 
remarks were improper, and that you had no right to make them in 
the presence of the jury. And I want to preserve that point. I 
want to allege he e that what Joyce Johnson has said, that is a 
a part of the evidence. 


THE COURT: Listen to me. What Joyce Johnson has said that 
Dr. Forte told her is not evidence of the truth of those statements. 


Pca 
MR. LAUGHLIN: Of course. 


THE COURT: There is no evidence that Wallace committed 
any crime in this case. 


MR. LAUGHLIN: But, however, I am going to call attention 
to the fact that Sergeant Wallace was not produced on the stand to 
deny that. And -- 


THE COURT: What do you say to that, Mr. Lowther? 


MR. LOWIHER: I say that that is not admissible either, 
Your Honor. It is not proper argument. 


THE COURT: I am of the opinion that is not proper 
argument ." 


And continuing at Page 352 of the Transcript: 


"MR, LAUGHLIN: In other words, you are not going to let 
me refer to the fact that they didn't produce Sergeant Wallace? 


THE COURT: That is correct. 
MR. LAUGHLIN: And, of course, I want an exception to that. 


In other words, I can't refer to the argument of Joyce 
Johnson -- I mean, her testimony on the stand? 


THE COURT: You may refer to Joyce Johnson's testimony on 
the stand but you may not say that there is any evidence in this 
case that Wallace undertook a shakedown, because there is not any 
evidence in this case to that effect. 


MR. LAUGHLIN: The point is this: that Joyce Johnson said 
that -- 


THE COURT: ‘That merely is indicating her state of mind and 
that is the only purpose for which you offered it. There is no 
evidence in this case he undertook a shakedown. 


MR. LAUGHLIN: I take it, it doesn't show he took a bribe, 
I agree with you. But it was permitted to show state of mind. 


THE COURT: The only thing you may say is Doctor Forte told 
her, and that is all. 


MR. LAUGHLIN: In other words, told her that Wallace was 
trying to shake him down. ; 


THE COURT: There is no evidence that Wallace in fact tried 
to shake him down. : 


MR. LAUGHLIN: I don't want Your Honor to get exercised. 


BoB 


THE COURT: I am getting a little exercised. I think you 
are making improper argument. 

MR. LAUGHLIN: I think it was improper what Your Honor did, 
and I think I have preserved the point. I think what I did was 
entirely proper. I don't retrieve (sic). I have a right to stand 
on it.” 

Then at the end of the bench conference the argument continued 
353): 

"WR. LAUGHLIN: Members of the jury, you heard, of course, 
the testimcny of Joyce Johnson, that Doctor Forte had received a 
message, @ telephone call, from someone in the police department, 
and that a policeman Wallace needed money badly. Now, of course, 
there has been no evidence here that there actually was a bribe, 
because we have not heard from Officer Wallace. 

MR. LOW SER: if Your Honor pleases -- 

THE COURT: Mr. Laughlin, that is contrary to the Court's 
instructions: Please do not repeat it. Don't proceed along those 
lines. 


MR. LAUGHLIN: Very well. All right. However, Your Honor, 
I want to preserve the point. My view is that I have the right to. 


THE COURT: You have done so." 

It will’ te seen that in connection with Point JIT having to do 
with the tape recordings that Wallace's role still looms large. He partici- 
pated in these tape recordings and we believe it was a deliberate and willful 
suppression of evidence on the part of the United States Attorney to fail to 
disclose to the Court at the time the appellant was tried that tape record- 
ings had been made of telephone conversations involving appellant when it 
was known that she was a prospective defendant and it was a deliberate and 
willful suppression of evidence on the part of the United States Attorney's 
office to fail to disclose to the court that recordings had been made of 
conversations had with appellant when she was forced to come to the office 
of the United States Attorney. 


We believe the action of the trial judge in this case violated 


the rule of "completeness" set forth in United States v. Corrigan, 168 F.2d 
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641. See also United States v. Gruncwald, 164 F. Supp. 644, and we believe 
en tee states Ve Gruncwald 


perhaps the best expression on this vital rule of evidence is found in the 
opinion of the Second Circuit in United States v. Apuzzo, 245 F.2d 416. In 
the Apuzzo case we find: 


"It is now common place that the rules of evidence have 
tended evermore freely in the direction of admission of ell 
relevant testimony in the light of modern experience that the 
truth is more often found by full revelation than by concealment. 
Hence we have the modern principle, stated in the modern code of 
evidence, and now embodied in Uniform Rules of Evidence U.R.E. tT 
"Generel abolition * * * exclusionary rules accept as otherwise 
provided in these rules * ¥* * (f) all relevant evidence is 
admissible'. And we have often 2dmonished our trial judges to err, 
if at all, on the side of the admission, rather then the exclusion 
of evidence. A trial judge mst rule on admissibility quickly 
and almost by instinct; his instinct ought to be to bring out the 
truth, rather than to permit a party to cover up 2 part of his 
case. It is true that there are certain special privileges, such 
as ageinst self incrimination, which rest on a different beckground ; 
but outside of these, the search for the truth should be the 
lodestone." 


See also Wigmore on Evidence, Third Edition, Sections 2094, 2104, 2113, 
and 2120: 


"To look at a part (of an utterance) alone would be to 
obtain a false notion of the thought * * *. One part cannot be 
Separated and taken by itself without doing injustice by producing 
misrepresentation; and again 'possibilities of error lie in trusting 
to a fragment of an utterance without knowing what the remainder 
was'; consideration of the whole is needed 'to avoid the danger 
of mistaking the effect of 2 fragment’. 


"The effect of opening the door has been well and tersely 
defined in Hayden v. Hordley, 94 Vt. 345; 111A. 343, wherein the 
court said ‘the rule is protective merely. It goes only so far as 
is necessary to shield 2 party from adverse inferences, and only 
allows an explanation or rebuttal of the evidence received! ." 

The trial judge erred in denying to appellant the testimony of an 
essential witness. 
Of course an accused is entitled to compulsory process. An 


accused has the right to summon any witness in the United States, with few 


well recognized exceptions not applicable here. Ant it goes without saying 


Pat ee 


that the witness can be sworn and placed on the stand. As to whether the 
testimony of the witness is admissible is quite another thing. The wit- 
ness should be sworn and the jury given the opportunity to appraise the 
witness. Therefore, the trial judge committed prejudicial error in this 
case in refusing to permit appellant the right to place on the stand a 


necessary and essential witness. 


At Transcript 285, September 24, 1963, with the defense present- 


ing her case, the following occurred: 
"MR. LAUGHLIN: Call Captain Foran, 


MR. LOWITHER: Now, if Your Honor please, may we 
proach the bench? 


(At the bench: ) 


MR, LOWITHER: Before Captain Foran is called, I 
stand that he has been served with a subpoena duces tecum 
bring over -- 


MR. LAUGHLIN: I didn't hear you. 


MR. LOWTHER -- to bring over all memorandum and 
forth and so on concerning this case here. 


THE COURT: Who is he? 


MR. LOWTHER: He is the captain of the police force of 
internal investigations, Your Honor. I should like to proffer 
at this time so that I won't have to be jumping up and down.” 


Continuing at Transcript 286, through 288, we find: 
"THE COURT: What do you propose? 


MR. LAUGHLIN: Your Honor, is Your Honor ruling that 
I must now -- I want to question him about his interrogation of 
Officer Johnson and the threats that were made to Officer John- 
son in an effort to get Johnson to get his wife to testify as 
to matters which she said were not true. I have subpoenaed him 
for that purpose. 


MR. LOWTHER: I don't see the materiality to this case, 
Your Honor. 


THE COURT: I don't see the materiality. 
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MR. LAUGHLIN: Your Honor, I think it is very material 
to show that if the police officers in this case have been 
threatening and intimidating the defendant -- I think that is al- 
ways admissible in any case to show bias; and especially at the 
hands of police officers, or at the hands of anyone! having to do 
with it, the same as if a complaining witness had made certain 
threats against a defendant. Clearly that would be admissible. 
You have got a case here where allegation is made that the of- 
ficer took a bribe, and it has been repeated, repeated again, 
repeated constantly. 


THE COURT: What is the materiality of it with respect 
to the guilt or innocence of this defendant? 


MR, LAUGHLIN: Well, I thought that I had explained 
that, Your Honor. 


THE COURT: You haven't to my satisfaction. 

MR. LAUGHLIN: In my judgment, here they are working 
on this man. He is a policeman. Also, making threats that he 
might even suffer a disciplinary action at the hands of the 
police, if he wouldn't try to induce his wife -- 

THE COURT: To do what? 

MR. LAUGHLIN: To testify falsely. 

VHE COURT: She is charged with offering a bribe. 

MR. LAUGHLIN: Yes, I know. I would ask’ this, Your 
Honor: that I be permitted to put him on, so we get him sworn. 
Then let the objection come and let Your Honor rule on it. I 


think I would be entitled to that. 


MR. LOWTHER: If he is going to put him on, Your 
Honor, I suggest it be with the jury absent from the courtroom. 


MR, LAUGHLIN: I am going to object to that. 


THE COURT: I will sustain the objection. I don't see 
any necessity of putting him on the stand. 


MR. LAUGHLIN: Is it Your Honor’s ruling, then, that 
he would not be permitted to testify? 


THE COURT: That is correct; to the things which you 


say. 


MR. LAUGHLIN: In other words, I always understood the 
law you can put a witness on and objections could be made to 
various questions. In other words, it is your ruling I can't 
even put him on‘ 


THE COURT: In view of your statements as to what you 
expect to prove, that is correct. 


MR. LAUGHLIN: In that case, Your Honor, I would ask 
a recess until 1:45 because this Officer Johnson is on midnight, 
and we will have to get him out of bed. 


I have never tricd a case in this fashion, Your Honor. 
We are going to show that he was pressured and badgered and 
threatened, to try to induce this woman to give false testimony. 

THE COURT: Give false testimony in another case? 

MR. LAUGHLIN: No, to give false testimony. 

THE COURT: In the case of Doctor Forte? I have asked 
you @ simple question. You can answer me. False testimony in 
what case? 

MR. LAUGHLIN: False testimony in anything involving 


the Grand Jury inquiry that was in -- which involved several in- 
dictments. 


THE COURT: Mr. Johnson, you say, his name is? 

MR. LAUGHLIN: Police officer.” 
The subpoena required the witness Farran to bring the following: 

"Bring with you all records, data, memoranda, and cor- 
respondence of every kind, character and description regarding 
your meetings with Officer Johnson of the Metropolitan Police 

Department, the husband of Mrs. Joyce Johnson, defendant in 

Criminal No. 601-63, and with particular reference to the visit 

of Mrs. Joyce Johnson to Providence Hospital in reference to one 

Delores Hill, a patient at said hospital. The information re- 

quested covers the period January 1, 1963 to date. Also bring 

with you all information with respect to lie detector test given 
the said Officer Johnson and his wife, Mrs. Joyce Johnson." 

Of course an accused is entitled to compulsory process. A 
defendant is permitted to call any witness and has the right to put that 
witness on the stand. The opposition has a right to object and the court 
then can pass upon the admissibility or inadmissibility of the tendered 


testimony. In the instant case we were attempting to show, and we could 


have shown, that not only certain police officers but the Assistant United 


States Attorney constantly badgered the husband of the appellant (Private 
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Theodore Johnson) to force his wife to furnish testimony -- we: say false 
testimony. In fact he was threatened with disciplinary action if he refused 
to cooperate. 

The most important aspect of the tendered testimony of Captain 
Farran did not come te light until after the appellant had been convicted. 


Kod we been permitted to interrogate Officer Farran we would then have as- 


certained for the first time the matter of the telephone recor lings. That 


would have changed the whole posture of the case. We have already alluded 
to the fact that the United States Attorney's office willfully and dclib- 
erately suppresscd evidence. This evidence had to do with surreptitious 
telephone recordings -- recordings made in violation of the Federal Communi- 
cations Act. Undoubtedly the United States Attorney's office felt that 
they could safely overcome this hurdle before the trial judge ‘in this case. 
In fact the trial judge came to the rescue of the United States Attorney's 
office. The same United States Attorney's office was afraid in a later 
case before Judge Youngdanl not to reveal the matter of the telephone re- 
cordings and it wasn't until these recordings were revealed in the court- 
room of Judge Youngdahl that we then ascertained that recordings had been 
ade of the telephone calls of the appcllant in this case and there was @ 
concerted and organized effort to interfere with effective assistance of 
counsel. Therefore, the failure of the trial judge to permit ‘us to inter- 


rogate Captain Farran brought about an unjust and an unwarranted conviction. 


VITI. When an accused is on trial for the crime of bribery, the admission 
in evidence of an abortion performed by another resultcd in preju- 


dicial error to the accused. 


At Page 7 of the transcript of proceedings, September 19, 1963, 


with the Assistant United States Attorney questioning a police officer, 


this occurred: 
"BY MR. LOWTHER: 


Q All right, and will you relate in substance to his Honor 
and the jury what information you received from Mrs. Hill? 


MR, LAUGHLIN: We object, Your Honor. 


THE COURT: May I speak to counsel. 


(At the bench: ) 


MR, LAUGHLIN: Well, it would be hearsay, Your Honor. 
The defendant was not present. 


(Continuing at Page 8:) 
MR. LOWTHER: My answer to that, Your Honor, is this: 
I offer this as proof of what was said, not proof of the fact of 
the truth of it, and under that I say it is not hearsay. 
THE COURT: What is the purpose of offering it? 
MR. LOWTHER: I want to show, Your Honor, that the 
police did nave a report at that time of an abortion and they 
were officially investigating an abortion case. 
MR. IAUGHLIN: Well, that still wouldn't alter any 
hearsay rule. But of course it is prejudice, and of course it 
can be established that, I assume, they are going to have Hill 
on the witness stand. It will be that maybe after Hill testi- 
fies there might be some basis. I know of no basis as of now 
receiving this. 
THE COURT: I will overrule the objection." 
Therefore, the officer was permitted to testify that Delores 
Hill stated that she had been abortted by Doctor Forte. We contend that 
this is hearsay and is not admissible on the theory of state of mind. 

And beginning at Page 56 to 60 of the Transcript of proceedings, 
September 19, 1963, we find this: 

"BY MR. LOWTHER: 

Q Now I want you, if you will, please, to tell His 
Honor and these ladies and gentlemen what, if anything, Mrs. 


Hill said to you as to what had happened to her before that 
date? 


- 45 - 


A Yes, sir. I asked her about when she had her last 
menstrual period. She stated it was sometime in October of 
1962. She stated that after she missed the next period, she 
decided she was pregnant. She stated that sometime in 
December of 1962, she called a friend of hers. This friend 
had hed an abortion that she knew about, and she wanted to find 
out the name of the person that this woman had the abortion per- 
formed by. 

she stated this person gave her the name of a Dr. Forte. 
She stated she wrote the name "Forte" down and looked up the ad- 
dress and 'phone number in the telephone book. 


Sometime around the first part of January, she: stated she 
led thic auaber, and a man answered. She told him that she 
wanted an appointment. He told her -- 


Never mind what he told her. Just what she said to 


A She stated that she talked to the person over the 
, and sometime around January the 10th, she went to 
399 Gocovela Avenue, Northwest. There she met a man who iden- 

1 nimself t> her as "Dr. Forte." This man examined her and 
said that she was pregnant. She stated that she told him she 
wanted aun abortion. The price would be $300.00, she stated she 
had previously been told by -- 


e) Never mind what she had previously been told; just 
what sae told you. 


A She had borrowed $265.00 from the credit union where 
she worked. 

She returned on January llth. At this time an abortion 
performed on her. She gave this Dr. Forte $265.00. 


On the llth, she said? 


Yes, sir; January the llth. 


She stated that nothing happened. So she returned 
the next day. And again an attempt was made to abort her. The 
saac uneration that was done the first time on the 10th. She 
statec at that time she went home. She returned again on the 
12th. Av this time her husband took her up there. | She was ex- 
amined, and this time she went on home. She was examined by Dr. 
Forte and went home. 


sue stated that the week of the 13th of January that she 
becanc ill. That this time she had a friend take her to Dr. 
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Forte. She stated she again returned to Dr. Forte's office on 
the 19th; that she was again feeling ill. At this time she was 
told that she -- 


Q Never mind what she was told; just what she told you. 


MR. IAUGHLIN: Your Honor, we want it understood that 
all of this is over our objection on the grounds stated. 


THE COURT: Of course that is understood. 


THE WITNESS: She told the doctor that she was sick 
and needed help. She stated that she returned home, that was 
on the 19th. And on the 20th, the doctor contacted her, a Dr. 
Guy or Gay, and that he came out thet day and examined her and 
gave her a shot. 


She stated that on about the 21st, she was still ill and 
wanted 'to go to the hospital. She again contacted Dr. Guy, and 
he said he would make arrangements for it. 


She statea that on the 23rd, I believe, her husband took 
her to ‘Providence Hospital where she was admitted. 


BY MR. LOWTHER: 


Q All right. Now at the time that you got through 
talking with Mrs. Hill in the morning hours of Sunday, January 
27th, 1963, did you, in your capacity as a police officer, at 
the time you vot through, did you consider this woman a witness 
in a case against Forte? 


A Yes, sir; I did. 


Q And did you say anything to her at all, Officer, -- 
and by "her," I mean Delores Hill -- as to whether or not she 
would be expected to be called upon further by the police in con- 
nection with the Forte matter? 


A I told her that I would return when her condition 
improved, and we would go over it again probably later on when 
she was released from the hospital, that we would have her down 
to our officc to get a statement. 


Q All right. Now, during the course of your talking 
with Delores Hill that morning of Sunday, January 27, 1963, -- 
yes or no -- did she or did she not tell you anything about 
receiving any ‘phonc calls from a female between January 10, 
1963, and the day she went into the hospital, which I believe 
she said was January 23, 1963? 


A Yes, sir; she did. 
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Q All right, Will you tell the Court and the jury what, 
if anything, this lady had to say in that regard? ' 


A She stated that on January 20th that she received a 
‘phone call from an unknown female. 


Q All right. And did she say anything more about any 
other calls from an unknown female -- yes or no? 


A Not to my knowledge; no, sir. 
Q All right. Now at the time that you went out to see 
Delores Hill and at the time that you got finished talking with 
her, can you tell His Honor and these ladies and gentlemen 
whether or not you, in your mind as a police officer, had that 
matter under official investigation for abortion charges? 
A Yes, sir; I did." 
At Page 81 there was received in evidence testimony as to con- 
versations with Doctor Forte and happenings in the office of Doctor Forte. 
This was admitted on the theory of the exception to tne hearsay rule -- 


that is to say, admissibility on the basis of state of mind. We contend 


this did not cxist in this case and 4t was error +o receive such testimony. 


IX. An accused is denied a fair and impartial trial when there is ad- 


mitted in evidence conversations with another, prejudicial to the ac- 
cused, when therc is no opportunity for cross cxamination. 


Refer to Point VIII of Argument on this point. 


When the elements of the offense, if committed, amount to ob- 
struction of justice as set forth in clearly defined terms in otner 


sections of the Code, it was error to proceed under the bribery 


The vribery statute, Title 22, Section 701, District of 
Columbia Code, reads as follows: 


"Whoever promises, offers, or gives, or causes or 
procures to be promised, offered, or given, any! money or othcr 


thing of value, or makes or tenders any contract, undertaking, 
obligation, credit, or security for the payment of money, or for 
the delivery or conveyance of anything of value, to any execu- 
tive, judicial, or other officer, or to any person acting in 
any official function, or to any juror or witness, with intent 
to influence the decision, action, verdict, or evidence of any 
such person on any question, matter, cause, or proceeding or 
with intent to influence him to commit or aid in committing, 

or to collude in or allow any fraud, or make any opportunity for 
the commission of any fraud, shall be fined not more than five 
hundred dollars, or be imprisoned not more than three years, or 
both.” 


Since the indictment and the evidence in this case tended to 
show that the appellant was trying to influence the testimony of a witness, 
we believe that the indictment shoulc have been brought under Section 1503, 
Title 18, United States Code. This reads in part as follows: 

"Whoever corruptly, or by threats or force, or by any 
threatening letter or communication, endeavors to influence, in- 
timidate, or impede any witness, in any court of the United 
States * * * shall be fincd not more than $5,000 or imprisoned 
not more than five years, or both." 


We contend thet in view of the evidence in this case that the 


indictment was brought under the wrong statute. 


XI. The trial judge abused his discretion in refusing to make available 
to the appellant her Grand Jury testimony. 
In the triel of the case we made the request for the appellant's 
Grant Jury testimony since appellant had testified before the Grand Jury. 
That request was denied. Of course we recognize that a request of this 
kind vests mainly with the court's discretion. However, when after the 


trial's conclusion it was developed: (a) thet information to the effect 


that appellant's constitutional rights hed been violated; (o) that there 


was a concerted and organized effort to deprive appellant of effective as- 
sistance of counsel; that she was tricked into coming to the United States 


Attorney's office and her conversations there were recorded, and (a) that 
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when it was ascertained that her husband, a police officer, had been in- 
timidated and brow-beaten, there was then a duty on the vartiet the trial 
judge to make appellant's Grand Jury testimony available to the appellant 
so thet the appellant could determine to what extent false evidence was 
presented to the Grand Jury and what evidence violating the husband-wife 
relationship was presented to the Grand Jury and what testimony involving 
the clicat-attorney privilege was presented to the Grand Jury. Even after 
all the recordings were played, the trial judge still refused to make 


available to appellant her Grand Jury testimony. 


We refer the Court to Motion For Grand Jury Testimony ane also 


Amended Motion for Grand Jury Testimony filed in the lower court and trans- 
mitted to this Court as part of the record on appeal. 

Of course it gocs without saying that when we finally ascer- 
taincd that the United States Attorney's office had deliberately, know- 
ingly and willfully suppressed evidence vital to the defense and the matter 
of the recordings came to light, there was a duty on the part of the trial 


sudge to make availeble to the appellant her Grand Jury testimony. 


XII. The court erred in failing to give an instruction as to the failure 
of the Government to call a witness peculiarly available to the 
Governnent. 

In this case as we have pointed out, Detective Samuel E. Wallace 
was a target of investigation. He had been accusea of soliciting @ bribe 
from Dr. Forte and had consistently and at all costs refused to take 2 
lic detector test and it is rather significant he was insisting that the 
appellant in this case and the husband of the appellant take a lie detector 


test. Although we have stated the Grand Jury was to determine whether or 


not Detective Wallace had solicited a bribe, it was assumed that it would 
be a good faith inquiry. However, it was ascertained that Wallace was 
virtually permitted to take over the investigation, to interview witnesses 
and to exonerate himself. His name came up repeatedly during the trial. 
He was behind the scenes. The Assistant United States Attorney very care- 
fully kept him from the courtroom in view of his activity and in view of 
the improper activities of the Assistant United States Attorney in keeping 
the true facts from the jury, we asked thc Court to sive the folloving in- 
struction to the jury (Tr. 392, September 25, 1963): 

"MR, LAUGHLIN: * * * Then I would ask Your Honor to 
give this instruction to the jury: If you believe that any 
witness was peculiarly available to either party and that party 
failed to call such witness, you have a right to infer that the 
testimony of that witness if called would have been unfavorable 
to the party whose duty it was to call hin." 

The request was dcnied. While we realize that the giving of an 
instruction as to a "missing witness" is largely within the discretion of 
the court, we believe the facts in this case required the trial jucge to 
give such an instruction as to Detective Wallace. It may well be argued 
that the appellant could have subpoenaed Wallace. However, Wallace would 
have been antagonistic to the appellent. We would have had to vouch for 
his credibility.’ The most recent discussion on this is McAbee v. United 


States, 111 U.S. App.D.C. 74; 294 F.2d 703. Also sce II Wigmore Evidence, 


Section 287, Third Edition, 19h0. 


XIII. Under Bollenbach v. United States, 326 U.S. 607, therc was a duty 


on the part of the trial judge to correctly set forth all the es- 
sentiel elements of tne indictment. 
The accused is entitled to an instruction embracing the allega- 


contained in the indictment. The indictment in this case used the 
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XIV. The lower court erred in improperly restricting argument of counsel 
in the presence of the jury. 
In argument of counsel at Page 350 we find this (Sept. 25, 1963): 


"MR. LAUGHLIN: * * * Now what you do not see, and what Mr. 
Lowther has not made available to you, is what went on behind the 
scenes. It is never a pleasant subject, members of the jury, to 
refer to police bribery, police shakedown, because I suppose there 
has been police bribery and there have been shakedowns from time 
immemorial. And I suppose as the distinguished Director of the 
Bureau of Investigation knows, who is like the Rock of Gibraltar 
as far as integrity is concerned, we will probably always have 
police bribery. 


Now, members of the jury, it simply comes down to this: 
Doctor Forte -- and he is not on trial here. As the trial pro- 
gressed you would think he was. He is not here to defend himself. 
Here you have a faithless police officer, Sergeant Wallace. 

MR. LOWTHER: Your Honor -- 

THE COURT: Sergeant Wallace is not on trial here either, 
Mr. Laughlin. Please understand that. You understand the Court's 
rulings. 

MR. LOWTHER: May we come to the bench? 


THE COURT: Yes. 


(At the bench: ) 


THE COURT: The Court is of the opinion that there is no 
evidence in this case that implicates Sergeant Wallace as having 
committed any crime. 


MR. LAUGHLIN: Well, I contend, Your Honor, thet your 
remarks were improper, and that you had no right to make them in 
the presence of the jury. And I want to preserve that point. I 
want to allege here that what Joyce Johnson has said, that is a 
part of the evidence. 


THE COURT: Listen to me. What Joyce Johnson has said 
that Doctor Forte told her is not evidence of the truth of those 
statements. 

MR. LAUGHLIN: Of course. 


THE COURT: There is no evidence that Wallace committed 
any crime in this case. 


MR. LAUGHLIN: But, however, I am going to call attention 


to the fact that Sergeant Wallace was not produced on the stand to 
deny that. And -- 


THE COURT: What do you say to thet, Mr. Lowther? 


MR. LOWIHER: I say that this is not admissible either, 
Your Honor. It is not proper argument 


THE COURT: I am of the opinion that is not proper argument. 


MR. LAUGHLIN: In other words, you are not going to let me 
refer to the fact that they didn't produce Sergeent Wallace? 


THE COURT: That is correct. 
MR. LAUGHLIN: And, of course, I want an exception to that. 


In other words, I can't refer to the et of Joyce 
Johnson -- I mean, her testimony on the stand? 


THE COURT: You may refer to Joyce Johnson's testimony on 
the stand but you may not say that there is any evidence in this case 
that Wallace undertook a shakedown, because there is not any evidence 
in this case to that effect. 


MR. LAUGHLIN: The point is this: that Joyce, Johnson said 
that -- 


THE COURT: That merely is indicating her state of mind and 
that is the only purpose for which you offered it. There is no 
evidence in this case he undertook a shakedown. 


mr. laughlin; I take it, it doesn't show he took a bribe, 
I agree with you. But it was permitted to show state of mind. 


THE COURT: The only thing you may say is Doctor Forte told 
her, and that is all. 


MR. LAUGHLIN: In other words, told her that Wallace was 
trying to shake nim down. 


THE COURT: There is no evidence that Wallace'in fact tried 
to shake him down. 


MR. LAUGHLIN: I don't want Your Honor to get exercised. 


THE COURT: I am getting a little exercised. I think you 
are making improper argument. 


MR. LAUGHLIN: I think it was improper what Your Honor did, 
and I think I have preserved the point. I think what I did was 
entirely proper. I don't retrieve (sic). I have a right to stand 
on it. 
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THE COURT: You may proceed." 


Then the final argument continued in the presence of the jury as follows 


(Tr. 353, Sept. 25, 1963): 


"MR. LAUGHLIN: Members of the jury, you head, of course, 
the testimony of Joyce Johnson, that Doctor Forte had received a 
message, a telephone call, from someone in the police department, 
and that a policeman Wallace needed money badly. Now, of course 
there has been no evidence here that there actually was a bribe, 
because we have not heard from Officer Wallace. 


MR. LOWIHER: If Your Honor pleases -- 
THE COURT: Mr. Laughlin, that is contrary to the Court's 
instructions. Please do not repeat it. Don't proceed along those 


lines. 


MR. LAUGHLIN: Very well. All right. However, Your Honor, 
I want to preserve the point. My view is that I have the right to." 


The final argument continued at Page 355 as follows: 

"MR. LAUGHLIN: Now, members of the jury, I think one of 
the most significant things in this case is how the name Wallace was 
kept out of the case. And I refer you to something that took place, 
and so that no one can say that any witness has been misquoted, the 
reporter has made that available. You recall up to a certain point 
she (witness Delores Hill) didn't know anything about Wallace's 
participation in the case, and then this is what took place on 
Monday. (This had reference to a statement signed by the complaining 
witness: ) 

‘Question: Had you signed any statement at that time? 

‘Answer: No. 


‘Question: You had not given any statement to the police at 
that time, had you? 


‘Answer: Yes, I had. 
"Question: To whom had you given that statement? 
‘Answer: To Sergeant Wallace. 


"Question: Sergeant Wallace. Oh, you remember now? Is 
that right? 


"Answer: No, not Wallace; it was Wilson. 


‘Question: What's that? 
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‘Answer: I think it was Wilson. I said Wallace because he 
was on my mind.'"” 


And the argument continued at 356: 
"MR. LAUGHLIN: Now, why did she say that? 


THE COURT: Mr. Laughlin, I think you should read the next 
two questions and answers. 


MR. LAUGHLIN: Your Honor, I feel it is smproper for you 
to ask me to do that, but I will do it. 


THE COURT: Very well. 

MR. LAUGHLIN: ‘Question: Miss, let me ask you at this 
point: Before you testified here, were you ever told that you were 
not to say anything about Sergeant Wallace? 


'thnswer: Was I ever told I was not? 


‘Question: Yes. Were you ever told not to mention his 
name when you testified? 


'pnswer: No, I was not.'" 


Our point is this: We were required to only refer to that part 


of the testimony which in our judgment was for the benefit of the defense. 
The Assistant United States Attorney, of course, had the right to read any 
other part of the testimony. We do not believe it was the’ function of the 
triel judge to interrupt and it further indicated in our mind a disposition 


on the part of the trial judge to keep Wallace out of the case. 
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There was a duty on the part of the prosecuting attorney as a 
representative of the people to disclose to the accused and to 
the court the fact that surreptitious and deceitful recordings 
had been made of her conversations without her knowledge and con- 
sent, and it resulted in a violation of her constitutional rights 
nullifying her trial. 


As to argument on this point, see Points numbered I, II, III, 


The trial judge abused his discretion in denying a motion for new 
trial when it was ascertained after the trial's conclusion that 
unlawful recordings had been made of accused's conversations and 
said recordings used in the grand jury proceedings against her to 
pring about her indictment. 
Sce argument under Points numbered I, II, III and V as to this 
point. 

XVII. There was a violation of appellant's constitutional rights 
without advice to the appellant, the prosecuting officials 
recorded her conversations and used this information against her 
pefore the Grand Jury. 


The applicability of the recent Supreme Court cases -- Massiah 


v. United States, 84 S.Ct. 1199, and Escobedo v. Illinois, 84 S.Ct. 1758 


-- are controlling here. The instant case, we believe, presents a factual 
situation more pronounced than that existing in Massiah and Escobedo. 

+ yas known that the appellant was a target of investigation and that 
the United States Attorney sought to indict her and yet persisted in 
interrogating her. Not only is it more flagrant than Escobedo and 


Massieh but it is a willful violation of appellant's constitutional 


rights in that they were by means of subterfuge obtaining information 

from her that compelled her to testify against herself before the 

Grand Jury. In Massiah and Escobedo the complaint in effect was simply 

this: Is it proper to interrogate an accused while in police custody 

without the benefit of a lawyer. In Escobedo and in Massiah there was 
no secret recording of telephone conversations and no Secret recordings 
of visits to the office of the police and the prosecuting officials. 

In the instant case the conduct of the Assistant United States Attorney 

and Detective Wallace was despicable indeed. Both of chens wathoas 

advice to the appellant, recorded her conversations and used that egeinst 
her before the Grand Jury. 

XVIII. There was a deliberate violation of the Federal Communications 
Act in recording conversations with the accused without her 
knowledge and consent. 

In our judgment the recordings in this case willfully and know- 
ingly violated the provisions of the Federal Communications Act. It is 
to be assumed that Assistant United States Attorney Sullivan, Assistant 
United States Attorney Lowther and Detective Wallace vere awarc of the 
provisions of the Federal Communications Act. Of course the appellant 
in this case did not consent to the divulgence of the telephone conver= 
sations. In fact she was unaware of the recordings being nade of the 
telephone conversations. In our judgment when artifice, design and 
trickery are utilized, even the consent is of no eonseguence and cannot 


be considered a voluntary consent. 


In Weiss v. United Statcs, 308 U.S. 321, 60 S.Ct. 269, Justice 


Roberts, speaking for a unanimous Court, said this: 


"We come, then to the Government's second proposi- 
tion, -- that disclosure of the intercepted communications 


was ‘authorized by the sender' within the meaning of the 
clause. It is true that one or both of the parties to each 
of the admitted communications attested in the manner we 
have indicated to the intercepted conversations. This 

is said to amount to a consent to the divulgence of the 
subject matter and to satisfy the statute in that respect. 
We think the position is untenable." 


Justice Roberts continued: 


"The Act contemplates voluntary consent end not 
enforced agreement to publication. The participants were 
ignorant of the interception of the messages and did not 
consent thereto,” 


Ana the opinion further related: 


“we hold that Section 605 rendered the communica- 
tions inadmissible, and that it was prejudicial error for 
the trial court to admit them either by permitting the 
defendants who turned state's evidence to read the trans- 
eripts or allowing the prosecutor to put the transcripts 
and phonographic records into evidence upon identification 
by the parties to the conversations." 


As a matter of fact the instant case is more revolting than 


the facts set forth in the Weiss case. In the instant case we have 


trickery utilized and in addition ve have the Assistant United States 
Attorney deliberately and willfully suppressing evidence in that the 
Assistant United States Attorney, callous to his obligations and duties 
as an nonorable public official, failed to disclose to the defense and 
to the court the recordings made in this case in violation of the Federal 
Communications Act. Since these were used before the Grand Jury to the 
prejudice of the appellant, it follows that the indictment should be 
dismissed. 
CONCLUSION 

The prosecuting officials were apparently of the view that the 
end justified the means and since it was the intent and desire of that 
office to protect a policeman who had been accused of bribery and with 


the vast power of the Government behind them, a violation of the consti- 
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‘tutional rights of the accused was of minor consequence as long as they 
achieved their objective. It has been well said that the United States 
Attorney, being the representative of the people, may prosecute with 
vigor and while he may strike hard blows he cannot strike foul blows. 
We must never overlook the admonition of Justice Brandeis in Olmstead v. 
United States, 277 U.S. 438: 


"Decency, security and liberty alike demand that 
government officials shall be subjected to the same! rules 
of conduct that are commands to the citizen. In a govern- 
ment of laws, existence of the government will be imperiled 
if it fails to observe the law scrupulously. Our govern- 
ment is the potent, the omnipresent teacher. For good or 
for ill, it teaches the whole people by its example, * * * 
If the government becomes a lawbreaker, it oreeds contempt 
for law; it invites every man to become a law unto himself; 
* *%* To declare that in the administration of the criminal 
le:r the ends justifies the means -- to declare that. the 
government may commit crime in order to bring about the 
conviction of a private criminal -- would bring terrible 
retribution. Against that pernicious doctrine this court 
should resolutely set its face.” 


In our judgment the activities ana tactics pursued by the Govern~- 


ment officials in this case reveal a revolting episode in law enforcement. 


It follows, therefore, from what has been said, that the trial 


vas not 2 fair one and there is a necessity for a mew one. We say 
further that the mandate of this Court should direct that the indictment 


pe dismissed. 


James J. Laughlin 


Washington, 3. C. 
Counsel for Appellant 
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QUESTIONS PRESENTED 


In the opinion of appellee the following questions are 
presented on appeal: 


1) Did the trial court err in denying the motion to 
dismiss the indictment where the court found sufficient 
competent evidence to support the indictment, even assum- 
ing that some incompetent evidence was presented to the 
grand jury? 

2) Where appellant stated vague reasons in support 
of her motion to examine the grand jury proceedings, did 
the trial court abuse its discretion in denying the mo- 
tion? 

3) Did the prosecution suppress evidence favorable to 
the defense where appellant did not know that the Gov- 
ernment had recordings of her conversations with an 
Assistant United States Attorney made prior to arrest 
or indictment and where the prosecution did not, in any 
form, use the recordings during trial? 

4) Did the trial court err in admitting testimony, 
which parenthetically showed the criminal acts of another, 
in order to establish that the complainant knew herself 
to be a witness in possible judicial proceedings at the time 
of the bribe offer? 

5) Did the trial court err in ruling as immaterial the 
testimony about a police officer, which would show 
that he was involved in an aspect of the investigation 
after the commission of the offense, where the officer was 
not shown to have any connection with the case either as 
a witness or participant in the criminal acts nor that he, 
in any way, affected the testimony of the witnesses? 

6) Was counsel for appellant unduly restricted in clos- 
ing argument when the court did not allow him to argue 
matters which were not supported by the testimony? 

7) Where a witness, a police officer, was not peculiarly 
available to the prosecution and appellant made no at- 
tempt to secure the presence of the officer for testimony, 


ll 


did the trial court err in denying the “missing witness” 
instruction? 

8) Were the trial court’s instructions to the jury, 
which closely followed the written requested instructions 
of appellant, sufficient to explain the elements of the 
offense? 


ill 


INDEX 


Counterstatement of the Case 
Statute Involved.... 

Summary of Argument 
Argument: 


The Trial Court did not abuse its discretion in deny- 
ing appellant’s motion to dismiss the indictment 


No evidence favorable to appellant was suppressed 
in the prosecution..........006 ee Sal 


Testimony showing that the Complainant was aware 
of here role as a witness was properly admitted... 


Immaterial testimony was properly kept out of the 


Counsel for appellant was properly restricted from 
arguing matters which were not in the testimony 
presented to the jury 


The request for a missing witness instruction was 
properly denied.. 


VII. The charge to the jury explained all the essential 
elements of the criminal act 


Conclusion 
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For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 18.578 


JoycE JOHNSON, APPELLANT 
Vv. 


UnItTeD STATES OF AMERICA, APPELLEE 


Appeal From the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed on July 2, 1963, appellant was 
charged in a one count violation of Title 22, District of 
Columbia Code, Section 701 (bribery). A trial by jury 
followed and on September 25, 1963, she was found guilty 
as indicted. By judgment and commitment filed on April 
14, 1964, appellant was sentenced to a term of imprison- 
ment for a period of eight to twenty-four months. (See 
Record. ) 

Prior to trial, on September 23, 1963, appellant filed a 
motion to dismiss the indictment and requested a hearing 
to determine whether irregularity in the Grand Jury 


(1) 
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proceedings and a lack of competent evidence for the in- 
dictment required such a dismissal. The court, after hear- 
ing argument, denied the motion on September 24. (See 
Record.) 

At trial two police officers testified about the interview 
each conducted in the early morning of January 27, 1963 
with Mrs. Delores Hill, while she was a patient at the 
Providence Hospital, 12th and Varnum Streets, North- 
east. Mrs. Hill informed the officers that an abortion was 
performed on her in the District of Columbia by a Dr. 
Allan Forte. For this operation Mrs. Hill borrowed some 
money and paid Dr. Forte an amount of $264.00. De- 
tective Buch, who conducted the second interview of the 
morning, stated that at this point he considered Mrs. 
Hill a witness in any future action which might arise 
against Dr. Forte. Mrs. Hill was also advised that the 
officer would return after her physical recovery to take 
more testimony. (Tr. 3-10, 52-60.) 

Mrs. Hill testified and elaborated on her experience 
with Dr. Forte, the manner in which he was contacted, 
paid, and the procedures used in the actual abortion 
which occurred on January 11, 1963 (Tr. 76-84). Follow- 
ing the abortion, Mrs. Hill became very ill and sought 
medical assistance from Dr. Forte (Tr. 84-88). Her 
health did not return. On January 20, Mrs. Hill received 
the first of several calls from an unidentified woman, who 
was later identified as appellant. The unidentified woman 
stated during the conversation that she was calling at the 
instance of Dr. Forte and advised Mrs. Hill as to the 
names of several physicians who might assist in treating 
the illness (Tr. 88-91, 93-95, 102). Appellant’s unlisted 
phone number was given to Mrs. Hill, who jotted it down. 
The phone number was introduced in evidence (Tr. 91- 
93, 160). Though appellant’s advice was followed, recov- 
ery did not result from the medical treatment. On Jan- 
uary 23, with swelling throughout her face and throat, 
Mrs. Hill was taken to Providence Hospital (Tr. 94-95). 
Four days later she was interviewed by the police officers 
with regard to the abortion. At that time Mrs. Hill was 
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aware that she might be a witness in any criminal action 
against Dr. Forte (Tr. 96-98). 

The following day, Monday, January 28, 1963, appel- 
lant Joyce Johnson arrived in the complainant’s hospital 
room around eight p.m., the close of visiting hours (Tr. 
99). Mrs. Salina Quarles, a friend of Mrs. Hill, saw ap- 
pellant enter, ask for Mrs. Hill, go over to her bed, and 
draw the curtain. Mrs. Williamson, another friend of the 
complainant’s was standing at the foot of the bed when 
appellant arrived. Since visiting hours were concluding, 
both Mrs. Williamson and Mrs. Quarles left the hospital 
shortly after appellant’s arrival. (Tr. 99-100, 162-165). 
Appellant, who was unknown to Mrs. Hill, then said to 
her, “I understand you made a statement to the police?” 
Mrs. Hill replied that she had. Appellant continued, 
“Well, you don’t have to sign that statement. They do 
that to you all the time, when you are sick like that, try 
to make you talk. What good would it do if you talked 
against him (Dr. Forte) 2” Mrs. Hill then told appellant 
that the statement to the police was not the result of any 
browbeating but was made of her own free will, “and 
(the police) weren’t giving me any talk, and that the only 
way for them to treat me was for me to tell what had 
happened because I was dying.” (Tr. 100-101.) 

Appellant replied that she had spoken with Mr. Hill 
and offered him some money “to pay for the hospital bills 
and anything else that came up.” if Mrs. Hill did not 
sign any statement to the police. Mention was also made 
about offering Mr. Hill five hundred dollars in addition 
to paying the hospital bills. Appellant wanted to know if 
Mrs. Hill would be willing to take some “money rather 
than to testify against Dr. Forte because he had a family 
and children,” (Tr. 100-101). 

Aside from the testimony of the police officers, Mrs. 
Quarles, and Mrs. Hill, no other testimony was presented 
by the prosecution nor was any reference made to the 
tape recordings of conversations between appellant and 
an Assistant United States Attorney. 

Appellant took the stand, admitted making several 
telephone calls to Mrs. Hill, at the instance of Dr. Forte, 
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relative to medical treatment for “a kidney infection or 
something” (Tr. 223-224), and to visiting Mrs. Hill at 
the hospital. She denied offering the bribe, indicating 
that the visit to the hospital was merely because appellant 
had on the telephone advised Mrs. Hill as to medical 
treatment and thus had an interest in the patient’s con- 
dition. (Tr. 224-228, 250-272.) Contradictions in appel- 
lant’s testimony were shown (Tr. 275-278, 317-324). In 
addition to appellant’s testimony the defense presented 
several character witnesses. 

Following conviction appellant filed several motions: a 
motion for a new trial, alleging that tape recordings of 
appellant’s conversations were taken in violation of her 
constitutional rights; a motion for the production of the 
grand jury testimony, having to do with the limitations 
of the assistance that counsel was able to give to appel- 
lant, and that unfair tactics were used to interrogate and 
browbeat appellant before the grand jury; and a motion 
to dismiss the indictment, charging that no credible evi- 
dence was presented to the grand jury to support the in- 
dictment. (See Record.) 

At the instance of appellant the trial court devoted a 
considerable amount of time to listening to the tape re- 
cordings of the conversations, occurring prior to arrest or 
indictment, between appellant and an Assistant United 
States Attorney. The trial court, in denying all of the 
motions, stated, “... I have reviewed the grand jury pro- 
ceedings and find that there was competent evidence to 
support the indictment. I will deny your request to ex- 
amine the grand jury minutes.” (Transcript of Decem- 
ber 6, 1963 and January 10, 1964, at Tr. 307.) 

This appeal followed. 


STATUTE INVOLVED 


Title 22, District of Columbia Code, Section 701, pro- 
vides: 


Whoever promises, offers, or gives, or causes or 
procures to be promised, offered, or given, any money 


c9) 


or other things of value, or makes or tenders any con- 
tract, undertaking, obligation, credit, or security for 
the payment of money, or for the delivery or con- 
veyance of anything of value, to any executive, ju- 
dicial, or other officer, or to any person acting in any 
official function, or to any juror or witness, with 
intent to influence the decision, action, verdict, or 
evidence of any such person on any question, matter, 
cause, or proceeding or with intent to influence him 
to commit or aid in committing, or to collude in or 
allow any fraud, or make any opportunity for the 
commission of any fraud, shall be fined not more than 
five hundred dollars, or be imprisoned not more than 
three years, or both. 


SUMMARY OF ARGUMENT 


I 


Prior to trial appellant made vague allegations and 
requested a hearing to examine the circumstances of the 
grand jury proceedings. Vague allegations are not suf- 
ficient to support the need for such a hearing, and the 
trial court properly exercised its discretion in denying the 
motion. After trial appellant filed anew a motion to dis- 
miss the indictment and urged that incompetent evidence 
was presented to the grand jury which rendered the in- 
dictment defective. The trial court, after a lengthy and 
exhaustive hearing, at which the allegedly incompetent 
evidence was presented, denied the motion and noted that 
the court was satisfied that sufficient competent evidence 
was presented to support the indictment. 


II 


Appellant’s argument that the prosecution suppressed 
evidence favorable to the defense is without merit. The 
“suppressed” evidence consisted, in the main, of tape re- 
cordings of conversations between appellant and an As- 
sistant United States Attorney, which occurred prior to 
arrest or indictment. It is inconceivable that such con- 
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versations, where appellant was present, can be consid- 
ered “suppressed” evidence. Further, the prosecution did 
not, in any fashion, use these recordings during trial. 


Il 


The trial court properly admitted evidence to show that 
complainant Hill knew she might be a witness in criminal 
proceedings against Dr. Allan Forte on charges of abor- 
tion. Some of this testimony, though referring to the 
abortion itself, was nevertheless admissible to show state 
of mind of the complainant. Appellant was not implicated 
in the commission of the abortion by this testimony. 


IV 


Appellant sought to go far afield and present testimony 
which would show that a particular police officer was 
biased against her. The trial court properly considered 
that none of this testimony was material since it had no 


bearing on the testimony of any of the witnesses with 
regard to the criminal act charged in the indictment. 


Vv 

The trial court properly restricted counsel for appellant 

from arguing matters which were wholly unsupported by 
the testimony before the jury. 
VI 

A missing witness instruction was properly denied. 

Appellant made no showing that the “missing witness,” 

a police officer, was peculiarly available to the Govern- 


ment nor did she make any effort to have the witness 
subpoenaed either as a defense or court witness. 


VII 


The trial court’s instructions closely followed the re- 
quested written instructions of appellant. The court was 
not required to grant additional oral instructions which 
were adequately covered in the comprehensive charge. 


7 
ARGUMENT 


I. The Trial Court did not abuse its discretion in deny- 
ing appellant’s motion to dismiss the indictment. 


(See Tr. 268-269) 


Before trial appellant filed a motion to dismiss the in- 
dictment and specifically requested a hearing to determine 
‘sf there was irregularity in the Grand Jury proceedings 
and a lack of competent evidence” to support the indict- 
ment. In an affidavit filed with the motion appellant 
alleged that during the grand jury proceedings “she was 
constantly badgered, threatened, and made ill at ease.” 
As an example of this behavior appellant asserted that 
the grand jury foreman, at one point, asked whether ap- 
pellant’s supervisor at work was notified about the pos- 
sible difficulties in which she was involved. (See Record.) 
These allegations were vague and the grounds too in- 
sufficient to require the trial court to make an inquiry 
into the grand jury proceedings. In similar circumstances 
a court held that an inquiry into the grand jury pro- 
ceedings was not required to support the defendant’s 
“expectation or hope that material will turn up to support 
a proper plea.” The court further stated, “The effect of 
granting such a motion would be to break down all legal 
checks against technical, dilatory tactics. The strong pre- 
sumption of regularity of grand jury proceedings would 
no longer prevail.” United States v. American Medical 
Ass’n., 26 F.Supp. 429, 431 (D.D.C. 1939). See, Carrado 
vy. United States, 93 U.S. App. D.C. 183, 188, 210 F.2d 
712 (1953), cert. denied, 347 U.S. 1018 (1954) (which 
cites United States v. American Medical Ass'n., supra, with 
approval). Nor does the fact that appellant appeared be- 
fore the grand jury—she was not under arrest or in- 
dictment at the time--and was nervous create an unduly 
coercive situation. “That (the witness) was nervous and 
confused during his testimony—a not unusual reaction 
of a witness—is not sufficient to render testimony in- 
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voluntary.” United States v. Cleary, 265 F.2d 459 (2d 
Cir. 1959), cert. denied, 360 U.S. 986. 

At the conclusion of the trial appellant filed a new 
motion to dismiss the indictment and a motion for the 
production of the grand jury testimony.’ At this point 
appellant alleged that certain recordings of conversations 
between her and an Assistant United States Attorney and 
between her husband and the same Assistant, the conver- 
sations all occurring prior to arrest or indictment, were 
improperly presented to the grand jury.? Nothing in the 
record suggests that any of these conversations were pre- 
sented to the grand jury. 

Even assuming that the recordings were improperly 
made and then improperly presented to the grand jury, 
the reception of such evidence does not irreparably taint 
the indictment so as to require a dismissal of the case.* 
As recently as July 16, 1964, this Court, en banc, in 
Short v. United States, U.S. App. D.C. ——, —— 


1 Production of the grand jury testimoy for use by the defense 
is a matter of discretion with the trial court. Rule 6(e), Fed. R. 
Crim. P. See, Jackson v. United States, 111 U.S. App. D.C. 353, 297 
F.2d 195 (1961): Bowser v. United States, 115 U.S. App. D.C. 302, 
318 F.2d 273 (1963): cf. DeBinder v. United States, 110 U.S. App. 
D.C. 244, 292 F.2d 737 (1961). 


2In the second motion to dismiss the indictment, made after 
conviction, appellant stated her first awareness that her conversa- 
tions with the Assistant United States Attorney were recorded. 


* Though not introduced at trial, appellee does not concede that 
the recordings were inadmissible evidence. The recordings were 
merely a transcription of conversations between appellant and an As- 
sistant United States Attorney occurring prior to arrest or indict- 
ment. Neither Massiah v. United States, 377 U.S. 201 (1964), which 
involves admissions made by the defendant, in the absence of coun- 
sel, to an agent of the police after indictment. nor Escobedo vy, IIli- 
nois, 378 U.S. 478 (1964), which held that in the particular circum- 
stances of that case the accused was constitutionally entitled to 
counsel after arrest but before indictment, is applicable here (Br. 
56, 57). In the instant case appellant came and left the office of 
the Assistant United States Attorney at will. No indication is 
present that she desired the presence of counsel during these con- 
versations. The testimony does not clearly show when appellant 
first acquired counsel. See, Transcript of January 10, 1964, Tr. 
268-269. 
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F.2d —— (Nos. 17689 and 17691) considered whether 
an indictment must be dismissed where evidence was im- 
properly presented to the grand jury. Citing Lawn v. 
United States, 355 U.S. 389 (1956); Holt v. United 
States, 218 U.S. 245 (1910); and Costello v. United 
States, 350 U.S. 359 (1959), the Court stated that the cases 
are clear that reception of inadmissible evidence does not 
invalidate the resultant indictment. Slip opinion at p. 36- 
37. And see Coppedge v. United States, 114 U.S. App. 
D.C. 79, 311 F.2d 128 (1962), cert. denied 373 U.S. 946 
(1963). 

A motion to quash an indictment for the absence of 
competent evidence to support it before the grand jury is 
addressed to the discretion of the trial court, and its ac- 
tion thereon will not be reversed except upon a showing 
of abuse of discretion. Carrado v. United States, supra; 
United States v. Tane, 329 F.2d 848, 853 (2d Cir. 1964). 
In the instant case the trial court listened to all of alleged- 
ly incompetent testimony, the tape recordings of the con- 
verations between appellant, her husband, and the Assist- 
ant United States Attorney (Transcript of December 6, 
1963 and January 10, 1964). After hearing the record- 
ings the trial court held, “I have reviewed the grand jury 
proceedings and find that there was competent evidence 
to support the indictment.” Compare, Short v. United 
States, supra, slip opinion at 20-21. Having found com- 
petent evidence to support the indictment, the motion to 
dismiss was properly denied.* 


4In Short v. United States, supra, the case Was remanded to the 
trial court for a determination as to the competence of the evi- 
dence supporting the indictment. The ruling of the case Was 
“limited to the present case and cases in which indictments are 
hereafter found or sought.” Slip opinion at p. 22, No further 
action is necessary in the instant case since the trial court has 
determined that sufficient evidence exists to support the indictment. 
In addition, the Short rule is inapplicable because the indictment 
here was filed on July 2, 1963. 
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II. No evidence favorable to appellant was suppressed 
in the prosecution. 


In an attempt to shoot every arrow, real or imaginary, 
in the legal quiver appellant argues that the prosecutor 
suppressed evidence which, if available, would have assist- 
ed in the preparation of the defense. The evidence which 
the prosecutor “suppressed” consisted of tape recordings 
of conversations between appellant and an Assistant 
United States Attorney and other talks between 
appellant’s husband and the same Assistant. None of 
these conversations were either presented in evidence at 
trial or used in impeaching appellant’s testimony. Nor 
does any suggestion exist that the Government was able to 
learn any additional facis of the case through these con- 
versations. 

To learn fully the circumstances under which the re- 
cordings were made the trial court held a lengthy hearing 
and listened to all of the recordings. (Transcript of De- 
cember 6, 1963, and January 10, 1964.) Throughout the 
conversations appellant and her husband indicated a con- 
sistent and adamant attitude of no wrongdoing. At trial 
appellant testified in much the same vein. 

How these conversations with appellant and her hus- 
band-appellant’s husband did not testify at trial-can be 
considered a suppression of evidence eludes appellee. Until 
appellant’s novel doctrine sprang forth full blown from the 
head of counsel, the courts had considered due process 
violated when the prosecutor suppressed evidence favorable 
to any accused upon request where “the evidence is ma- 
terial either to guilt or to punishment, irrespective of 
good faith or bad faith of the prosecution.” Brady v. 
State of Maryland, 373 U.S. 83 (1963). Where the con- 
viction is obtained through the knowing use of perjured 
testimony then due process is violated. Mooney v. Holo- 
han, 294 U.S. 108 (1985); Pyle v. Kansas, 317 US, 218, 
215-216 (1962); United States v. Rutkin, 212 F.2d 641 
(3rd Cir. 1954). “The same result obtains when the state, 
although not soliciting false evidence, allows such testi- 
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mony to go uncorrected when it appears. Napue v. Illi- 
nois, 360 U.S. 264, 269 (1959). See, United States ex 
rel Almeida v. Baldi, 195 F.2d 815 (3rd Cir. 1952); 
United States ex rel Thompson V. Dye, 221 F.2d 763 
(8rd Cir. 1955), cert. denied, 350 U.S. 875 (1955). 

None of these features are present in the instant case. 
The “suppressed” evidence, appellant’s own words, was 
available to her. She could and did choose to testify at 
trial and made many of the same statements that she 
had previously made in an attempt to exonerate herself. 
A suppression of testimony and denial of due process did 
not occur in any meaningful sense. 


III. Testimony showing that the complainant was aware 
of her role as a witness was properly admitted. 


(See Tr. 3-10, 52-60, 76-84, 96-98) 


Through the testimony of two police officers and Mrs. 
Hill, the complainant, the prosecution showed that Mrs. 
Hill, while at the hospital and prior to the bribe offer by 
appellant, was aware of being a material witness in any 
criminal proceedings which might arise against Dr. Forte. 
The officers, in relating their conversations with Mrs. 
Hill, included portions which recounted the abortion com- 
mitted on Mrs. Hill by Dr. Forte. (Tr. 3-10, 52-60.) To 
show that Mrs. Hill was aware of her status as a possible 
witness against Dr. Forte at some later date required 
such testimony, which parenthetically involved the crim- 
inal acts of Dr. Forte.’ This testimony by the officers 
coupled with Mrs. Hill’s own testimony setting forth the 
circumstances of the abortion showed that she was aware 
of her importance as a witness prior to the bribe offer 
by appellant Johnson. (Tr, 76-84, 96-98.) Mrs. Hill’s 
awareness of this role was essential towards proving the 
bribery. 

That evidence of another crime, the abortion performed 
by Dr. Forte was thus introduced—Forte was not a wit- 
ness in the instant ease—does not foreclose the presenta- 


5 No testimony was presented to show any involvement by appel- 
lant in the abortion itself. 
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tion of such testimony during the bribery trial. Under 
almost identical circumstances this Court in Ladrey v. 
United States, 81 U.S. App. D.C. 127, 155 F.2d 417 
(1946), cert. denied, 329 U.S. 723 (1946), recognized the 
admissibility of this type of testimony and stated, “In the 
ease before us, which is the bribery charge, it was proper 
to admit the evidence of the attempt to bribe, and, as well, 
evidence tending to show that Hazel Queenan was a ma- 
terial witness in the abortion case.” 81 U.S. App. D.C. 
at 129, 155 F.2d at 419. Other cases have also allowed 
the introduction of similar testimony though evidence of 
other crimes was thus introduced. See, United States v. 
Wall, 225 F.2d 905 (7th Cir. 1955), cert. denied, 350 U.S. 
935; United States v. Gardzielewski, 125 F.2d 138 (7th 
Cir. 1942), cert. denied, 315 U.S. 823 (1942). 


IV. Immaterial testimony was properly kept out of the 
trial. 


(See Tr. 230-254, 286) 


By constant harping appellant attempted to insinuate 
sinister actions to a police officer, Detective Wallace of 
the Metropolitan Police Department, and by creating an 
éminence grise mislead the jury in its deliberations. De- 
spite these attempts appellant offered no testimony which 
would show that Wallace, at any point, attempted to influ- 
ence the testimony of any of the Government’s witnesses. 
Further, Wallace was not a witness to the criminal act 
and was therefore not called as a witness by the prosecu- 
tion. His seeming connection with the case was through 
participation in investigations concerning the activities 
of Dr. Forte and associates (Tr. 230-253). 

Though appellant made no effort to get Wallace to 
testify, constant efforts were made to show that Wallace 
had a connection with the investigation of the case and, 
as a result, bias existed on the part of some of the police 
officers. Yet nothing was said that would indicate that 
the officers who testified were in any way affected by this 
alleged bias. The court properly noted, in this factual con- 
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text, that the testimony on Wallace’s participation in the 
investigation was immaterial to the determinations of ap- 
pellant’s guilt or innocence (Tr. 231). 

Appellate courts have frequently recognized that the 
trial court must retain wide areas of diseretion to insure 
a fair and meaningful direction of the trial. Determina- 
tions as to the materiality of evidence is such an area, 
and the trial court did not abuse this discretion. Wilson 
v. United States, 250 F.2d 312, 325-326 (9th Cir. 1958). 

As argument to the contrary, appellant advances the 
doctrine of “opening the door” or “completeness (Br. 
39).” Its use here is inapposite. In 7 Wigmore, Evi- 
dence, Third Edition, Section 2113 (1940) at page 523, 
the rule of “verbal completeness” is stated: 


The opponent against whom part of an utterance 
has been put in, may, in his turn, complement it by 
putting in the remainder, in order to secure for the 
jury “a complete understanding of the total tenor 
and effect of the utterance.” 


The rule does not allow into evidence an utterance 
irrelevant to the issue. Wigmore, supra, $2113, page 524. 
See also, Wigmore, supra, Sections 2094, 2104, 2118, 2119 
and 2120. United States v. Kravitz, 281 F.2d 581 (3rd 
Cir. 1960), cert. denied, 364 US. 941 (1961); United 
States v. Corrigan, 168 F.2d 641 (2d Cir. 1948); United 
States v. Grunewald, 164 F.Supp 644 (S.D. N.Y. 1958). 

In the instant case appellant was not seeking to provide 
testimony which would “flesh out” relevant but fragmen- 
tary testimony. Rather, she was attempting to bring 
matters wholly immaterial to the issue of guilt or inno- 
cence before the jury. The trial court properly stopped 
Confusion from entering. 

Similarly, appellant proffered the testimony of Captain 
Foran of the Metropolitan Police Department. The offi- 
cer’s testimony would, it was suggested, show that threats 
‘were made to Officer Johnson (appellant’s husband) in 
an effort to get Johnson to get his wife to testify as to 
matters which she said were not true (Tr. 286).” The 
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court again noted that such testimony was immaterial 
to the issues before the jury (Tr. 286). The ruling is 
supported by a decision of this Court in a similar case. 
In Simms v. United States, 101 U.S. App. D.C. 304, 248 
F.2d 626, 630 (1957), cert. denied, 355 U.S. 875 (1957), 
the opinion stated, “whether the police officer did or did not 
try to persuade one of the accused to testify falsely is 
totally immaterial to the question whether these three 
defendants beat (the deceased) to death.” Similarly, in 
Mims v. United States, 254 F.2d 654 (9th Cir. 1958), 
the District Court’s refusal to permit the defendant “to 
try” a police informant, as appellant attempted “to try” 
Detective Wallace, was upheld. 

In keeping immaterial testimony out of the case the 
District Court here acted with restraint but firmness. The 
issues before the jury were kept clear, despite appellant’s 
attempt to muddle them. 


V. Counsel for appellant was properly restricted from 
arguing matters which were not in the testimony 
presented to the jury. 


(See Tr. 224-225, 349-360) 


During closing argument to the jury, counsel for ap- 
pellant made statements which were not supported by the 
testimony. Counsel argued that a Detective Wallace of 
the Metropolitan Police Department was involved in a 
“shakedown,” an attempt to frame Dr. Forte, who was 
not on trial in this case, on charges of abortion. The 
“frame up” apparently included all those connected with 
the doctor. (Tr. 349-360.) Aside from insinuations by 
appellant and her counsel, no testimony of any wrong- 
doing by Wallace was present in the case and the trial 
court, in restricting further argument along this line, so 
noted (Tr. 353). 

In attempting to show that her visit to the hospital 
was motivated only by a desire to learn the circumstances 
of Mrs. Hill’s confinement and not to offer a bribe, appel- 
lant did testify that Dr. Forte told her about a black- 


mail attempt by Detective Wallace (Tr. 224-225). The 
statement was not evidence of a criminal act by the offi- 
cer but was instead presented to help show an innocent 
state of mind in appellant. 

The court thus acted properly in excluding from defense 
counsel’s closing argument the statements about a “shake- 
down” by the officer which were not supported by the rec- 
ord. Consistently, the courts have stated that argument of 
counsel must be confined to the evidence that has been 
produced and to such inferences as may reasonably be 
drawn therefrom. “But this requirement that closing 
comment be kept within the record and inferences appro- 
priately drawable therefrom applies to the defense as well 
(as the prosecution).” Fequer v. United States, 302 F.2d 
214 (Sth Cir. 1962), cert. denied, 371 U.S. 872 (1962); 
Laska v. United States, 82 F.2d 672, 679-680 (10th Cir. 
1936), cert. denied, 298 U.S. 689 (1936); Holmes v. 
United States, 84 U.S. App. D.C. 168, 171 F.2d 1022, 
1023-1024 (1948). See Brennan v. United States, 240 
F.2d 253, 263 (Sth Cir. 1957). cert. denied, 353 US. 
931 (1957). 


VI. The request for a missing witness instruction was 
properly denied. 


(See Tr. 392) 


At the conclusion of the court’s charge appellant re- 
quested, for the first time, a missing witness instruction 
(Ty, 392). The charge would have referred to the fact 
that Detective Wallace was not called as a government 
witness (Br. 49, 50). During the course of the trial ap- 
pellant made numerous references to Detective Wallace 
and attempted to insinuate sinister motives and actions 
to the police officer which were entirely unsupported by 
the testimony. The officer, since he was not present when 
the bribe offer was made, was not called to testify during 
the Government’s case. Appellant made no attempt to 
secure Detective Wallace’s presence either as her own 
witness or as 2 court witness. Nor did appellant even 
attempt to show that Detective Wallace was difficult to lo- 
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cate. Though neglecting all opportunities to call the wit- 
ness to testify, appellant feels, perhaps somewhat vaguely, 
that she was entitled to a missing witness instruction. She 
concedes that the giving of such an instruction is dis- 
eretionary with the court. (Br. 50.) 

The rule on the missing witness instruction was clearly 
formulated in Graves v. United States, 150 U.S. 118, 121 
(1893), and states, “that if a party has it peculiarly 
within his power to produce witnesses whose testimony 
would elucidate the transaction, the fact that he does not 
do it creates the presumption that the testimony, if pro- 
duced, would be unfavorable.” A police officer who is 
readily known and accessible by court subpoena is not 
peculiarly within the power of the prosecutor. See, 
Richards v. United States, 107 U.S. App. D.C. 197, 275 
F.2d 655 (1960), cert. denied, 368 U.S. 815 (1960) 
(paid police informer held not peculiarly  avail- 
able to the Government); Shurman v. United States, 
233 F.2d 272 (5th Cir. 1956) ; cf. United States v. Llamas, 
280 F.2d 392 (2d Cir. 1960). As this Court stated in 
McGuire v. United States, 84 U.S. App. D.C. 64, 65, 171 
F.2d 136, 137 (1948), so is it in the instant cause, “There 
was not a scintilla of evidence to show that the witnesses 
were peculiarly within the power of the Government to 
produce.” The Government established its case in chief 
through the testimony of Mrs. Hill, Mrs. Quarles, and the 
two police officers who interviewed Mrs. Hill at the hos- 
pital. “The Government had only the burden of establish- 
ing beyond a reasonable doubt every element of the offense 
charged; it was not required to go further and rebut de- 
fense testimony which it thought it need not refute.” 
Richards v. United States, supra, 107 U.S. App. D.C. at 
200, 275 F.2d at 658. Detective Wallace’s testimony 
would have, at best, been entirely peripheral to the facts 
concerning the bribe offer at the hospital. He was not 
there nor does appellant show that the officer’s testimony 
would have affected the credibility of any of the Govern- 
ment’s witnesses. To what purpose, as far as guilt or 
innocence is concerned, appellant sought to interject the 
name of the officer, other than by insinuation of evil 
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doing, remains dimly perceived through a fog of words 
in the transcript and the brief. 


VII. The charge to the jury explained all the essential 
elements of the criminal act. 


(See Tr. 389-390, 392-393) 


Before the trial court charged the jury, appellant sub- 
mitted a number of requested instructions,’ which the 
court, changing only a few words, gave. During the in- 
structions the court first read the indictment ° and then 


6 Defendant’s Prayer No. 2 

Before you could find the defendant in this case guilty of 
the offense charged against her, you would have to believe be- 
yond a reasonable doubt that the said Delores Hill knew that 
she was to be a witness in any future judicial proceedings and 
that the defendant also would have to know that she was to 
be a witness in some future proceeding and if you have any 
reasonable doubt as to this you must give the benefit of that 
doubt to the defendant and acquit her. 


Defendant's Prayer No. 3 

You are instructed that before you could convict in this case 
you would have to believe beyond a reasonable doubt that the 
defendant in this cause made an offer of money or something 
of value in order to influence the testimony of the said Delores 
Hill in any future judicial proceedings and, if you have any 
reasonable doubt about this, you must give the benefit of that 
doubt to the defendant and acquit her. 


? Appellant was charged in the indictment with a one count vio- 
lation of Title 22, District of Columbia Code, Section 701, bribery. 
In pertinent part the indictment stated: 


“the defendant Joyce Johnson did corruptly offer and 
promise money and other things of value to one Delores Hill, 
a witness, in the said matter of United States v. Allan U. Forte, 
and proceedings preliminary thereto, as a bribe, present, and 
reward, with the intent to influence the evidence and testi- 
mony of said Delores Hill in the aforesaid matter and pro- 
ceedings.” 

The bribery statute establishes the criminal act of bribery to 
include offers and promises of money or things of value “to any 
juror or witness, with intent to influence the decision, action, 
verdict, or evidence of any such person on any question, matter, 
cause. or proceeding .. .” 

The testimony presented was directed to proving all the elements 
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set forth the four essential elements which the jury was 
instructed they must find beyond a reasonable doubt in 
order to return a verdict of guilty. The court stated: 


Under this indictment, in order for you to find the 
defendant guilty, the Government must prove beyond 
a reasonable doubt each of these four essential ele- 
ments: (1) That Delores Hill knew or had reason 
to believe that she was to be a witness in a proceed- 
ing; (2) That the defendant Joyce Johnson knew or 
had reason to believe that Delores Hill would be a 
witness in a future proceeding; (3) That the de 
fendant Joyce Johnson made an offer of money or 
other thing of value to Delores Hill; and (4) That 
the offer was intended to influence the testimony of 
Delores Hill in a proceeding. (Tr. 389-390.) 


The court then elaborated on the meaning of “intent” 
(Tr. 390). 

When the court concluded the instructions, appellant 
requested that “corruptly,” a word used in the indictment, 
be included as a modifier of “intent” (Tr. 392). The 
court, in denying this request, noted that the charge closely 
followed appellant’s requested charge (which excluded any 
reference to “corruptly”) and was adequate (Tr. 392- 
393). 

So that a court is able to give a complete and compre- 
hensive charge the parties are required, under Rule 30, 
Fed. R. Crim. P., to make written requests before the 
court instructs the jury. The rule is well taken, for it 
allows the court to avoid unduly emphasizing aspects of 


of the crime. Included in the evidence was testimony that Mrs, Hill 
was aborted by Dr. Forte, interviewed by the police as a result of 
this abortion, and knew herself to be a witness in future criminal 
proceedings against him. Appellant then offered Mrs. Hill an 
amount of money if she would refuse to cooperate as a witness for 
the Government. A conviction under the same bribery statute was 
upheld under similar facts in Ladrey v. United States, 81 U.S. App. 
D.C. 127, 155 F.2d 417 (1946), cert. denied, 329 U.S. 723 (1946). 

That appellant might also be guilty of obstructing justice, 22 
District of Columbia Code, Section 703, does not in any way lessen 
her guilt as to bribery, and appellant cites no authority to support 
such a contention (Br. 47, 48). 
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the charge immediately before the jury retires to deliber- 
ate—the inevitable result of last minute requests. 
Though additional instructions are sometimes necessary 
to clarify ambiguities, no such need was present here. 
The court fully and completely instructed the jury, largely 
in appellant’s own words, on the elements of the crime. 
The use of the word “corruptly” was, on her part, an 
afterthought. Since no magic words are necessary to act 
as a talisman, and appellant’s later request would add 
nothing to the jury’s understanding and was untimely, the 
additional instructions were properly denied. See, Dranow 
v. United States, 307 F.2d 545, 568 (8th Cir. 1962); 
United States v. Verra, 301 F.2d 381 (2d Cir. 1962). 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davip C. ACHESON, 
United States Attorney. 


FRANK Q, NEBEKER, 
JosePpH A. LOWTHER, 
DAVID EPSTEIN, 
Assistant United States Attorneys. 
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REPLY BRIEF 


We do not believe an extensive reply brief is warranted 


in this case. However, having in mind Powell v. United States, 
96 U.S.App.D.C. 367, and Short v. United states, No. 17,689 
in this Court, we realize that when it is the intention of 
the prosecuting officials to indict an accused and the accused 
appears before the grand jury, there may be a distinction as 
to whether or not the witness is under subpocna. 

The Matter Of Subpoena : 

In the instant case the appellant was unquestionably 
subpoenacd, We now make reference to some of the pertinent 
parts of the record. At Page 30 of the proceedings of De- 
cember 6, 1963 (Motion for New Trial), we find the following: 


"yr, Sullivan: One thing we want is your 
cooperation. 


Mrs, Johnson: Cooperation with what? I 
don't even know. I'm telling you all I know, I 
got a subpoena. 

Mr. Sullivan; Good enough. Well I know 
you're Johnson's wife because that means if you do 
know anything, you'll give us cooperation,” 

At Page 43, in the same transcript, this appears: 
"Mr, Sullivan: This subpocna was for you," 
At Page 55, in the sane transcript, we find this: 


"Mr, Sullivan (to Mrs. Johnson): ‘We tricd to 
serve a subpoena on you." 


At Page 77 of the samc procecdings, we find this; 


"Mr, Sullivan: Now I have a subpoena in ny 
pocket." 


In the proceedings before the trial judge on Decen- 

1953, at Page 58, there was a question from the court 

find this: 

"Mr, Sullivan: The date of this is the date on 

which a subpocna was served upon cefoendant Johnson 

* * *, It is definitely the norning that that sub- 

poena was served," 

Therefore, from the above there can be no doubt that 
the appellant was under subpoena and also it was the ain of 


the prosecuting officials to indict her, 


The Matter Of 
officer Wallace 


We have devoted considerable space in our brief to 
the state of the record where it clearly shows that the Grand 
Jury was impanelcd to investigate, among other things, the 
alleged bribery of Wallace. In this connection, although it 
was the purported intention of the Grand Jury to ceternine 
whether or not Officer Wallace solicited a bribe, yet by the 
action of the prosecuting officials the attention of the 
Grand Jury was purposely and intentionally diverted from 
that inquiry by the intentional action on the part of the 
Assistant United States Attorney. The record clearly shows 
that Wallace was permitted to familiarize himself with the 
Grand Jury anc to testify in detail on immaterial things. 
This had the effect of course of making him popular with 
the Grand Jury. In addition to this, he was virtually per- 
mitted to take over the Grand Jury inquiry. He interviewed 
witnesses and suggested to certain witnesses that they 
should take lie detector tests. The lack of good faith on 

ey 


the part of the prosecuting officials has been fully covered 
in our brief, However, we desire to add a few significant 
acts. 

Appellant has previously pointed out in Be brief that 
the Assistant United States Attorney in the trial of appellant 
intentionally concealec from the court, appellant and her 


counsel the misconduct on the part of the United States At- 


torney's office in extracting information fron appellant by 


neans of unlawful recordings. There was a duty on the part 
of the prosecuting officials to make known to the appellant 
and her counsel anc to also inform the court that there had 
been unlawful recordings. Of course 2s we have already pointed 
out, if they had made this fact known in advance of trial, it 
would have changed the posture of the case, In adcition to 
what we have already set forth in our brief, we desire dn 
point out at Page 175 of the transcript, Decomber 6, 1963, 
while the Assistant United States Attorney Sullivan anc 
Officer Wallace were interrogating appellant, the following 
occurred: 

"Mrs, Johnson: My husband said you got to 


go to court. My boss was on the phone. I told 
hin I had witnessed a street fight. 


This was the proceeding before the trial judge wherein 
recordings were played. The two volumes of these record- 
ings are in the record in this case, December 6, 1963 

and January 10, 1964. 


aisc— 


Mr, Sullivan: The investigation for tomorrow 
will show this is an investigetion of an abortion, so 
if you show that to people, and if they're smart, 
they're going to look up the Code section. So lct me 
prepare this leave slip and call ita grand jury wit- 
ness, just like that. You can show that leave slip 
to your boss if you want to, if you con't care to dis- 
close the subject matter of this investigation." 


As further cvicence of misconduct on the part of the 
United States Attorney's office and the dcsire of the United 
States Attorney's office to protect Officer Wallace, the 
transcript of proceedings of December 6, 1963, at Page 37, 
shows that Officer Wallace was interrogating the appellant 
anc we find this: 

"Officer Wallace: Mr. Sullivan is going to put 
you in front of the grand jury * * * whoovor has per- 
jured himself in front of that cranc jury is going to 
be in some very scrious trouble. 7 kid thec not." 

fnd with Officer Wallace present, at Page 54 of the proceedings, 
we find this: 

‘Ny, Sullivan: I just talked to Deputy Chicf 
Layton and told him of the information we had and he 
suggested the possibility of a polygraph test." 


And at Pages 56, 57 and 58 of the same transcript we finc this: 


"My, Sullivan: Somebody's trying to foul up a 
good policoman's name." */ 


Also, at Pages 56, 57 and 58, with Officer Wallace present 
and with the appellant being interrogated, we find this: 
"My, Gullivan (to Theodore Johnson, husband 
of appellant): Do you want to take it (lic detector 


test)? You know you arc on the chopping block because 
you are a2 gendarne. 


—_——————— 

*/ O£ course this clearly cenonstrates that there was no 

= honest enddavor to investigate the alleged bribery of 
Wallace. 


aes 


Mr. Sullivan: * * * Layton ssys if, but you 
know when Layton stys if, and you got a badge on, 
that means, you take it." 


Abuse Of Grand Jury Proccss . 


In this connection we cesire to refer to People v. 
Bermal, 128 N.Y.S, 524, and People v. Haines, 1 N.Y.S. 55, 


found in 32 A.L.R.2c 290: 


"Then it is determined th 
is directed against the defendan 
it forms the basis for 2 dismiss 


t the investigation 
, im many jurisdictions 
1 of the indictment." 


ral 
rae 
“ 
c 
a 
oo 


And in the same A.L.R. article at Page 294, wo find: 
"Tho view that an indictment shoulc not be 

based on the testimony of the cefencant before the 

Grand Jury scoms to be generally accoptec." 
Thore is citec the following: Jenkins v. Statc, 14 S.E.2ca 594; 
Boone v. People, 38 N.E. 99; Taylor v. Commonwoalth, 118 S.i. 
2c 140, 

4s to the abuse of Granc Jury process, we bclicve this 
case clearly demonstrates the abuses that follow when the 
broad powers of a Grand Jury are placcd in the hancs of an 
untutored prosccutor., We believe the tine has arrived to 
look anew at the Grand Jury practice now so often prevalont,. 
Many of the legal periodicals sect forth that the Grand Jury 
procedure has outservec its usefulness. Scce “The Grand Jury - 
Tho Prosecutor's Puppet", 33 Pennsylvania bar Association 
Quarterly 311. Sec also "Grand Jury: Slesping Watehcor Or 
Expensive Antique", 37 North Carolina Law heview 
also 55 Columbia Law Revicw 1103D; 11 Vanderbilt 


616; 45 Kentucky Law Revicw 151; 8 Mianesota Law Revicw 356, 
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“te desire also to refer to the following from 24 Missouri 
Law Review 318, page 328: 

"Today, the grand jury may well be, in givea 
circumstances, the skirt behind which an over- 
zealous or malicious or even corrupt prosecutor 
may hide to destroy the accused in the white hot 
light of public accusation, without merit, ane 
without fcar of retribution in the form of a suit 
for malicious prosecution." 

In Unitec States v. Edgerton, District Court of 
Montana (1897), 80 Fed. 374, we find: 

‘hn indictment should be quashec when it appears 
that defendant was compelled by subpoena to attend 
before the grand jury, and give material testimony 
without knowing that his own conduct was under in- 
vostigation." 

Seo also 38 A.L.N.22 273 anc 250. 

the present Grand Jury procecure is con- 

cerned, we have alreacy indicated that the time has arrived 
for 2 @rastic reappraisal of the efficacy of the system. 
The prosecuting officiais hide Lohingd the wollenigh unbrokea 
practice of scerecy anc the courts invaricatiy usc this to 
avoia disclosure. Calizornia long ago soived this problem 
by legislation, The Californic Penal Codec, Section 939.1 
gives defendant a Granc dury transcript at the time of 
arrest, This docs away with the usual secrecy. 

Before conclucing we desire to refer again to the 


violations of the Federal Communications Act and the unlawful 


tactics pursucc by the United States Attorney's office. We 


believe United States v. Polakoff, 112 F.2a 888, will be 


helpful. In the Polakoff case Judge Learned Hand ruled that 


a message intercepted within prohibition of the Communications 


{ect when anyone intercepts 2 message to whose intervention 


as a listener the communicants did not consent, irrespective 


the mcans employed to accomplish the intcrecption, was 


error. It was 


"In a prosccution for conspiracy to obstruct 
justice * * * recordings on machine connected to 
extension of phone on which ccalcer talked to accused 
were not admissible cither on thcoory that dealer was 
"sencer' of mossage and hac consented te 'interception' 
or that message was not intercepted within the prohi- 
Lition of the Communications fct." 


& very significant opinion on this matter is founc in 
United States v. Stephenson, 1Z1 F.Supp. 274. Gince this was 
not a final order the appeal was dismissed However, in the 


uo 


Judge Pine agreed with the ruling anc reason- 
ing of Judge Learned Hand in United States v. Polakoff, anc 
in the Stephenson case Jucz« i ic this: 


"The only opinion of the Court of Appeals of 
this Circuit bearing circetly on the question here 
involved which has been brought to my attention is 
James v. United States, 85 U.S.fpp.0.C. 201, 191 F.2d 
472, where the appellants complainec that the District 
Court erred in refusing to permit them to play in the 
presence of the jury a wire recording of an alleged 
conversation between a Government witness anc two 
defense witnesses for the purpose of impeaching the 
Government witness. The recording was played in the 
hearing of the Government's witness, in the absence 
of the jury, after which he denicd that it was his 
voice recorded on the wire, But the court then 
Significantly adcec that 'even if it was his voicc, 
the recorcins was obviously inadmissible and the 
Court cic not err in rejecting it, bocause Charles 
(the Government witness) did not consent ‘to the 
interception of the conversation and the use of the 
recordinz: as evidence'," 


In the Stephenson case this Court cited United States v. 


Polakoff, supra, wherein Judge Learned Hand said: 


"Every tclephone talk like any other talk is 
antiphonal; cach party is altcrnately sonder anc ree 
ceiver and it would deny all significa unec to the 
privilege created by Section SOS to hold that becausc¢ 
one party originated the call he nad power to 
surrender the other's privilecc. here cannot be 
tho least coubt of this as to the wors of the 
party called up and while it might i idecdad be pen= 
dantically argucd that cach party has the power to 
consent to the interception or at lcast so much as 
ko said, that would be extrencly unreal, for tke 
inteorchanite cach answer may, and, osten .coes, imply 
by reference some parts of that to which it responcs,. 
It is impossible satisfactorily so to dissect a con- 
versation anc the privilege is mutusi. Soth must 
consent to the interception.' 


Shere is of course not the slightcst que 
the United States Attorney's office flagrantly transgres sea 
the rights of the appellant. The United States Attorney's 


Va 
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office violated the Federal Communications Act and permittec 
one of their assistants to run rampant over the richts of 
the appellant and the following from Silverthorne Lumber Co, 


vy. United States, 251 U.S. 305,392, has application here: 


"Knowledge pained by the Government's own wrong 
cannot be used by it." 


Conclusion 


“Ig believe from what we have said that 4 great in- 


justice has been meted out to the appellant in! this case 


and we say, therefore, not only should the judgment follow- 


ing conviction be re oversea but in viow of the miscenduct 


before the Granc Jury the indictment should Lo dismissed. 


Jancs oe Laughlin 
ames J. Lugadtin 
National Drees Duilding 
Washington, D.C. 
Counsel for Appellant 
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(3) 


STATEMENT OF QUESTIONS PRESENTED 


1. ‘Whether an accused is cenied due process of lat when the 
prosecuting officers celiberately and wilfully suppress evidence vital to 
the defense, 


2. Whether an see should be dismissed «when because of im- 
proper practices om the part of the prosecuting officers the Grand Jury is 
biesec against the accused. 


3. Whether an indictment should be dismissed when the prosecut~ 
ing officers, knowing that the accused is a target of investigation and 
whose indictment is being sought, surreptitiously obtain telephone recorde- 
ings to be usec as evidence against her to bring about her indictment, 


4. = an indictment should be cismissed when an accused, 
who is the subject of a grand jury inouiry, is tricked into coming to the 
office of the United States Attorney and while there plied with questions 
by the prosecutor -- and recordings made of the conversation unknown to the 
accused, and the recordings used against her in the grand jury proceedings, 


S. whether the due process clause is violated when the prosecut- 
ing officers persist in auestioning an accused knowing that it is the in- 
tention to indict her. 


6. whether an accused is denied a fair and impartial trial when 
the trial judge ignores the rule of "completeness" and/or ' ‘opening the door”, 


7. Whetner an eccused'’s constitutional rights are violated when 
trial judge arbitrarily prevents the testimony of an essential :ritness, 


8. Whether a triel judge can admit evidence of an abortion al- 
legedly performed by another, not a party to the proceeding, on the theory 
of state of minc «when there is no opportunity to dispute the allegation of 
abortion. 


9. Whether a trial judge can admit conversations with another 
person -- not a party to the proceedings -- on the theory of state of mind, 
when there is no opportunity for cross examination. 


10. Whether in the prosecution for influencing the testimony of 
a witness the bribery statute can be utilized «:yhen all the elements of the 
offense come within the statute for obstructing justice. 


11. Whether e trial judge can refuse to furnish a defendant her 
grand jury testimony when it is necessary to sho to what extent her con- 
stitutional rights had been violated. 


12. Whetner a trial judge can refuse an instruction on a "missing 
witness” when it is shown that the “witness” was himself ea target of inves- 
tigation and aided and acetted in the violation of accused's constitutional 
rights. 


(ii) | 


13. Whether an accused is denied a fair trial when the trial 
judge fails to instruct the jury on all of the essential elements in the 
indictment. 


14, Whether an accused's right to a fair trial is infringed when 
the trial judge improperly restricts argument of counsel. | 


15. Whether there is a duty on the part of the prosecuting of- 
ficials to make known to the court and to counsel for the accused that un- 
lawful recordings had been made of accused's telephone conversations and 
recordings also made of accused's visits to the office of prosecuting of- 
ficials -- all without the consent of the accused and without the knowledge 
of the accused. 


16, Whether a trial judge abused his discretion in denying a 
motion for new trial when it is ascertained after the jury's verdict that 
the constitutional rights of the accused had been violated through the un- 
lawful recording of accused's conversations. 


17. Whether the recent opinions of the Supreme C >» Massiah 
v. United States, 84 S.Ct. 1199, and Escobedo v. Illinois, S.Ct. 17505 
have appli cation here, 


18, Whether the tactics pursued in this case by the prosecution 
officials violate the Federal Communications Act. 


Deliberate ané willful suppression of evidence by prose- 
cution, vital to defense, constitutede denial of due pro- 
cess of lay o-------- 


The indictment should have been dismissed when improper 
practices of prosecution before the Grand Jury was ascer- 
tained which resulted in a biased Grand Jury. See 
United States v. Farrington, 5 Fed. 343 ------ 


The trial court erred in denying motion to dismiss when 


+ was developed that the prosecuting officers, knowing, 
the appellant was a target of investigation and the pur- 
pose anc intent was to indict her, surreptitiously ob- 
tained telephone recordings and used such evidence to 
bring about her indictment e-----eerernnn-= woweornnnneen= 


Unlewful evidence was presented to the Grand Jury in 
order to cotain an indictment in this case 


The trial judge disregarded the rule of “completeness” 


and/or "opening the door" as set forth in United States 


v. Corrigan, 169 F.2d 641, and United States v. Apuzzo, 
DES F.2d G16 --nee---------------=-==- Boacsseneraassaccen 


Appellant's constitutional rights were violated when the 
trial judge ‘arbitrarily prevented testimony of an essene 
tial witness ---0<-------------------= ——— <= ———— 


The rights of the appellant were prejudiced when evidence 
was offered indicating an alleged abortion performed by 
one Dr. Forte who was not a party to the proceeding ----- 
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43 


(iv) 


The trial judge committed error when there was admitted 
conversations with another person, not a party to the 
proceedings, on the theory of state of mind when there 
was no opportunity for cross examination -<--------- rocco 


The evidence did not come within the confines of the 
bribery statute -------------------- ee 


The trial court erred in refusing to furnish appellant 
her Grand Jury testimony when it was necessary to 
to what extent her constitutional rights had been 
lated ------ 


The trial judge committed prejudicial error in refusing 
to grant an instruction on a "missing witness” when| it 
is shown that the "witness" was himself a target of| in- 
vestigation and aided and abetted in the violation of 
appellant's constitutional rights -----<------ 


The trial judge erred in failing to instruct the Fae on 
all the essential elements in the indictment, thus deny- 
ing to appellant a fair and impartial trial -------+---- 


The trial court erred in restricting argument of 
counsel for appelisnt ------ eee ecnnncncese= 


The prosecuting officers violated the principle aia 
down in Weiss v. United States, 308 U.S. 321 ornneneeene 


The trial judge abused his discretion in denying soton 
for new trial after the jury's verdict when it was 
developed that the constitutional rights of appellant 

had been violated through unlawful recording of accused's 
CONVETSATIONS —--nnn en en ween nnn n nn eeennecoeoen noone 


The rule laid down in Massiah v. United States, 84 S.Ct. 
1199, and Escobedo v. Illinois, BL S.Ct. 1750, wes wio- 


Jated --e-ncccsenenenso--== men w ew nen wenn eo n-ne enon n---- 


The improper practice pursued by the prosecuting of 
ficers, with the assistance of a police officer who 
himself a target of investigation, in recording tele 
phone conversations and conversations taped in the 
United States Attorney's office was a violation of 
Federal Communications Act 


CONCLUSION -------------------- oe 
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IN THE UNITED STATES COURT OF APPEALS 
for the 
DISTRICT OF COLUMBIA CIRCUIT 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLANT 


JURISDICTIONAL STATEMENT 


This case comes to this Court after a verdict of guilty of vio- 


lation of Title 22, Section 701, District of Columbia Code, 


peal was timely filed and the case is properly here. 


Notice of ap- 


=the 
STATEMENT OF THE CASE 


It was the contention of the Government that Dr. Forte, having 
performed an illegal operation on one Delores Hill, requested the appel- 
lant to visit the said Delores Hill in Providence Hospital and induce her 
not to testify against Dr. Forte or, if she did testify against him, to 
say that no abortion was performed upon her. 


It is well to point out that when the Grand Jury was impaneled 


{ 
to investigate the activities of the appellant in this case the Grand Jury 


was supposed to investigate the activities of Sgt. Samiel E. Wallace as to 
whether or not he had solicited a bribe from Dr. Allan U. Forte in the case 
trie@ in February 1963 resulting in an acquittal. 

It was developed that the a Jury's inquiry was not a good 
faith investigation and Sgt. Wallace instead of being investigated was per- 
mitted to investigate others. In fact he was permitted to virtually take 
over the investigation and to ingratiate himself before the Grand Jury to 
the effect that he would be exonerated. 

At the timé the trial got under way in September 1963, we did not 
xnow the extent of the activities of Sgt. Wallace. The United States At- 
torney's office and the Assistant United; States Attorney prosecuting this 
case (Mr. Lowther) failed to disclose to us the activities of Sgt. Wallace. 
Before the trial and during the trial we were not advised at any time that 
recordings had been made of conversations with the appellant. In fact the 
Assistant United States Attorney (Mr. her) suppressed this evidence. 

He apparently felt that he could safely {suppress the evidence in the court=- 
room where he wes then trying appellant. It was developed that not only 
had Assistant United States Attorney Sullivan repeatedly called the appel- 


lant on the telephone and recorded the conversations unknown to the 


appellant, but had tricked the appellant into coming to his office in the 
United States Court House and her conversations there were! recorded, un- 
known to the appellant and of course all without her conseht. Of course 
had we known before the trial or during the trial that recordings had been 
made of her conversations it would have changed the whole posture of the 
case and would have resulted in an acquittal and undoubtedly dismissal of 
the indictment in that her constitutional rights were violated. It mst 
be remembered that all during this period of time the appellant was a 
target of investigation and it was the intent and purpose of the United 
States Attorney's office to indict her. 
After the trial was over and the United States Attorney, fearful 
of investigation, disclosed to Judge Youngdahl in another proceeding that 
recordings of conversations had been made, we immediately filed @ supple- 
ment to our motion for new trial, requesting that all recordings be made 


available to us. The trial judge, therefore, devoted some ten to twenty 


hours listening to recordings. These recordings revealed that Assistant 


United States Attorney Sullivan had repeatedly called the appellant on 

the telephone, asking her to cooperate with him. He also induced her to 
come to his office where recordings were made of her conversations. As- 
sistant United States Attorney Sullivan also called the appellant's husband 
who was a police officer and asked him to induce the appellant to give 
false testimony before the Grand Jury and made it plain to the husband 
that if he did not cooperate his own job as a policeman would be in 
jeopardy. The recordings also developed that Sgt. Wallace, |himself a tar- 
get of investigation, had threatened the appellant and informed the appele- 
lant that she would be required to take a lie detector test jand that her 


husband, @ police officer, would also be required to take a lie detector 


test. The recordings developed that Wallace took a very prominent part in 
the investigation before the Grand Jury. He interviewed many witnesses 

suggestions ito them as what their testimony should be and per- 
sonally escorted many witnesses to the Grand Jury roon. 

Many requests were mace of the trial judge that the appellant 
have made availedie to her her own testimony before the Grand Jury. This 
was denied. The testimony would heve shown that the Grand Jury was in- 
flamed against her and in fact was a biased Grand Jury. Of course had 
this deen mace ilable to us before the trial or during the trial, in- 
quiry would of ty been made, resuf@ting in a dismissal of the Grand 
dury indictment. Notwithstanding the repordings and what they revealed, 


! 
judge refused to set aside trefverdict and refused to grant a new 


STATUTES INVOLVED 
ae 


J 


Title 22, Section 701, District of Columbia Code, provides: 
‘ 
“Whoever promises, offers, or gives, or causes or pro- 
cures to dé promised, offered,. or given, any money or other 
thing of value, or makes or tenders any contract, undertaking, 
obligation, credit, or security for the payment of money, or for 
the delivery or conveyance of fnything of value, to any executive, 
judicial, or other officer, orjto any person acting in any ex- 
ecutive, judicial, or other officer, or to any. person acting in 
ny official function, or to aay juror or witness, with intent 
to influence the decision, action, verdict, or evidence of any 
such person on any question, matter, cause, or proceeding or with 
intent to influence him to commit or aid in committing, or to 
collude in or allow any fraud, or make any opportunity for the 
commission'of any fraud, shall be fined not more than five hun- 
@red dollars, or be imprisoned not more than three years, or 
both.” : 


Section 703, District of Columbia Code, provides: 


"\Inoever corruptly, by threats or force, endeavors to 
influence, ! intimidate, or impede any juror, witness, or officer 
in any court in the District in the discharge of his duties, or 
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by threats or force, in any other way obstructs or impedes or 
endeavors to obstruct or impede the due administration of 
justice therein, shall be fined not more than two) hundred 
dollers or imprisoned not more than three years, or both." 


Title 18, Section 1503, United States Code Annotated, provides: 


“Whoever corruptly, or by threats or force, or by 
any threatening letter or communication, endeavors to influ- 
ence, intimidate, or impede any witness, in any court of the 
United States * * * shall be fined not more than $5,000 or 
imprisoned not more than five years, or both.” | 


Title 47, Section 605, United States Code, provides: 


| 

"No person receiving or assisting in receiving or 
transmitting, or assisting in transmitting, any interstate 
or foreign communication by wire or radio shall divulge or 
publish the existence, contents, substance, purport, effect, 
or meaning thereof, * * *; and no person not be authorized 
by the sender shall intercept any communication divulge 
or publish the existence, contents, substance, port, 
effect, or meaning of such intercepted SS to any 
person; * * *," | 


Title 47, Section 501, United States Code, provides: 
"Any person who willfully and knowingly| does or 


causes or suffers to be done any act, matter, ees in 
this chapter prohibited or declared to be unla or who 


willfully and knowingly omits or fails to do any act, matter, 
or thing in this chapter required to be done, * #/* shall be 
punished for such offense, * * *," 


STATEMENT OF POINTS 


1. The accused was denied due process of law when there was 
a deliberate suppression of evidence by the Government which was vital to 
the defense. 

2. In that the Grand Jury was biased against the) accused because 
of improper activities on the part of the prosecution, the indictment 
should have been dismissed. 

3. When the accused is a target of investigation) and an indict- 
ment against the accused is sought, the surreptitious procurement of 
telephone recordings by the prosecuting officers and the use of such 


“— 
evidence against the accused was error and the indictment should have 
been dismissed. 

4, The indictment should have been dismissed when it was 
developed that the accused, who was the subject of a grand jury inquiry, 
was tricked into visiting the office of the United States Attorney and 
while in the U. S. Court House recordings were made of her conversation 
unknown to the accused, and the recordings used against her in the grand 
jury proceedings. 

5. The persistent questioning of the accused by the prose- 
cuting officers, knowing that she was the target of investigation and 
the intention to indict her, was violative of the due process clause. 


6. The trial court erred in disregarding the rule of "com- 


pleteness" and/or “opening the door”. 


7. The trial court committed error in denying to the accused 
the testimony of an essential witness. 

8. The admission in evidence of an abortion performed by 
another upon the erroneous belief that it showed state of mind prejudiced 
the appellant's right to a fair triel. 

9. The admission in evidence of conversations with another, 
not a party to the proceedings, when there is no opportunity for cross 
examination, denied the appellant a fair and impartial trial. 

10. The use of the bribery statute when all of the evidence 
tended to show an alleged obstruction of justice was error. 

11. The trial judge abused his discretion when he refused 
to give to the appellant her grand jury testimony when it was shown 


that her constitutional rights were violated in the grand jury proceed- 


ings. 


12. The trial judge erred in refusing to grant an instruction 
on the missing witness when the said witness played an important role 
in the case and aided and abetted others in the violation of appell- 
ant's constitutional rights. | 
13. The trial judge committed error in failing to instruct 


the jury on all the essential elements referred to in the indictment. 


14, The trial judge committed error in improperly restrict- 
| 


2 | 
ing argument of counsel in the presence of the jury. | 


| 
15. The failure of the prosecuting officials to make known 
| 
to the accused and her counsel before or during the trial that record- 


ings had been made of her conversations, without her knowledge and con- 


| 
sent, violated the accused's constitutional rights and nullified the 


trial. 
16. The trial judge abused his discretion in denying a 
motion for new trial when it was ascertained after the trials con- 
clusion that unlawful recordings had been made of accused's conversa- 
tions and said recordings used in the grand jury proceedings against 
her to bring about h er indictment. 
17. The recent opinions of the Supreme Court, Massiah v. 
United States, 84 S.Ct. 1199, and Escobedo v. Illinois, 84 S.Ct. 1758, 
have application here. 
18. The tactics pursued in this case by the prosecuring 
officials violated the provisions of the Federal Communications Act. 
SUMMARY OF ARGUMENT 
1. In this case there was a deliberate and willful suppres- 
sion of evidence vital to the appellant. 
2. The indictment should be dismissed when it becomes apparent 


that the Grand Jury was biased toward the appellant as a result of activi- 


Sge 
ties of the United States Attorney's office and certain members of the 
police department. 

3. When the appellant was & target of investigation and an 
indictment against her is sought, the surreptitious procurement of tele- 
phone recordings by the prosecuting officials and the use of such evi- 
dence against the appellant was error end the indictment should have been 
dismissed. 

4. The indictment should have been dismissed when it was 
brought out that the accused, who was the subject of a grand jury 
inquiry, was tricked into coming to the office of the United States 
Attorney and questioned in the U. S. Court House, recordings made of 
the conversations, ana said recordings used against the accused in the 
grand jury proceedings. 

5. There was a violation of the due process clause when the 
prosecuting officers persisted in questioning the appellant when she 
was a target of investigation and it was the purpose and intent of the 
prosecuting officials to indict her. 

6. The trial judge erred in disregarding the rule of "complete- 
ness” and/or "opening the door”. 

7. The appellant's constitutional rights were violated when 
the trial judge arbitrarily denied her the testimony of an essential 
witness. 

8. ‘The admission in evidence of an abortion performed by 
another when appellant was on trial for the crime of bribery resulted in 
prejudicial error to the appellant. 


9. The appellant was denied a fair and 4mpartial trial when 


there was admitted in evidence conversations with another, prejudicial 


to the appellant, when there was no opportunity for cross examination. 
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10. When the elements of the offense, if committed, amount to 
obstruction of justice as set forth in clearly defined terms|in other 

sections of the Code, it was error to Proceed under the bribery statute. 

11. The trial judge abused his discretion in refusing to make 


available to the appellant her Grand Jury testimony. 


12. The court erred in failing to give an instruction as to 


the failure of the Government to call a witness peculiarly available to 
the Government. 
13. Under Bollenbach v. United States 326 U.S. 607, there 
was a duty on the part of the trial judge to correctly set forth all the 
essential elements of the indictment. 
14. The lower court erred in improperly restricting argument 
of counsel in the presence of the jury. 
15. There was a duty on the part of the prosecuting attorney 
as @ representative of the people to disclose to the appellant and to 
the court the fact that surreptitious and deceitful recordings had been 
made of her conversations without her knowledge and consent, and failure 
to do so resulted in a violation of her constitutional rights nullifying 
her trial. 
16. The trial judge abused his discretion in denying a motion 
for new trial when it was ascertained after the trial's conclusion that 
unlawful recordings had been made of accused's conversations and said 
recordings used in the grand jury proceedings against her to bring about 
her indictment. 
17. There was a violation of appellant's constitutional rights 
when, without advice to the appellant, the prosecuting officials recorded 


her conversations and used this information against her before the grand 


jury. 
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28. There was a deliberate violation of the Federal Commni- 
cations Act in recording conversations with the appellant without her 
knowledge anc consent. 

ARGUMENT 
I. Im this case we! believe that Mooney v. Holohan, 294 U.S. 103, has 
application here. We allege that the United States Attorney's office 
knowingly, deliberately and willfully suppressed evidence vital to 
the appellant. 

The United States Attorney's office and certain police officers 
violated the constitutional rights of the appellant. When the trial got 
under way the Assistant United States Attorney at no time advised the 
court that surreptitious recoréings of telephone conversations had been 
mace. The United States Attorney's o:fice and the police officers -- 
particularly Officer Wallace -- knew that the appellant was a target of 
investigation. Wallace, himself, was a target of investigation inasmich 
as he had been accused of soliciting a bribe from one Allan U. Forte. 

The conversations of the appellant with Assistant United States Attorney 
Sullivan and perhaps Assistant United States Attorney Lowther had been 
recorded unknown to the appellant. The appellant was tricked into coming 
to the office of the United States Attorney and her conversations were 
recorded. This was later used before she Grand Jury. In addition, the 
privilege of husband and wife vas violated. Certain conversations with 
appellant's husband, a police officer, were recorded and used against the 


appellant before the Grand Jury. Under this heading we believe the 


Supreme Court's ruling in Mooney v. Holohan, supra, has application. In 


that case the Supreme Court, in referring to the requirement of due pro- 
cess, said: 


Si) 


eWli- 


"It is a requirement that cannot be de to 
be satisfied by mere notice and hearing if a state has 
contrived a conviction through the pretense of a trial 
which in truth is but used as a means of depriving a 
defendant of liberty through a deliberate deception of 
court and jury by the presentation of testimony known 
to be perjured." 
In United States v. Rutkin, 212 F.2d 642, it was held: 

"The deliberate suppression by prosecution of 


evidence favorable to defendant may constitute a denial 
of due process." | 


In Ex Rel Thompson v. Dye, 221 F.2d 763, it was held: 


"Suppression of evidence may be denial of due 
process when it is vital evidence material to Sais or 
penalty." 


Of course it goes without saying thet had the prosecutor, 
before the trial got under way or during the trial, not deliberately or 
willfully suppressed this evidence it would have changed the whole pro- 
gress of the trial. In any event the trial of a criminal case is not 
@ game. An honest and upright prosecuting attorney would have immediately 
made available to the trial judge the fact that recordings had been made 
of appellant's telephone conversations and appellant's visits to the 
office of the United States Attorney. We overlook for the moment the 
utter impropriety of the United States Attorney's office constantly 
tclophoning the appellant and inducing her to visit the office of the 
United States Attorney. We are only concerned in this point with the 
deliberate and willful suppression of evidence. Of course we have al- 
ready pointed out in this brief that the appellant at no time consented 
to the recordings and was at no time aware that her conversations were 
being recorded. 

See also Brady v. State of Maryland, 373 U.S. 83;/ 83 S.Ct. 
1igh. 
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II. The indictment should be dismissed when it becomes apparent that 
the Grand Jury was biased toward the appellant as a result of 
activities of the United States Attorney's office and certain 
members of the police department. 

We contend in this case that she Grand Jury was inflamed 
against the appellant and was biased against the appellant. 

The appellant filed a Motion to Dismiss and with it her own 
affidavit. It should be pointed out at: this stage when the appellant 
filed her Motion to Dismiss she was still unaware that at her trial the 
United States Attorney's office had deliberately and willfully suppressed 
evidence. The affidavit of the appellant set forth that in the Grand 
Jury room the Foreman of the Grand Jury inquired of the Assistant United 
States Attorney as ‘to whether contact had been made with the supervisory 
officers in the department of the Government where appellant was employed. 
The Foreman seid: "Mr. Sullivan, have you contacted the Bureau of Naval 
Personnel?” Mr. Sullivan replied: "No, I haven't done that yet." The 


Foreman then said: "Why haven't you done so?" The reply of Mr. Sullivan 


was in a low tone, not audible to the appellant. The Foreman then said: 


"you knov the Bureau of Naval Personnel would not like to have employes 
such as this who will not cooperate with the Government." 
The affidavit further set forth this: 

' "Defendant says that attempts were mace to get 
her to go into conversations with her husband, such con- 
versations of course being wholly privileged." 

And the affidavit further set forth: 

 “Affiant says further that during the period March 
to July'she was called repeatedly at her residence by 
the Assistant United States Attorney and asked if she 
would not involve Dr. Forte.” 


And this: 
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"Defendant further says that she was repeatedly 
called by certain persons, whom she believes to bé Police 
officers, and told that unless she involved Dr. Forte she 
might lose her job and that her husband, who is a /police- 
man, might also lose his job on the force.” 


After the appellant had ascertained that the Assistant United 
States Attorney had deliberately and willfully suppressed evidence at 
her trial and the matter of the recordings then came to light, she filed 
a Motion to Dismiss the Indictment. This wes in December 1963. There 
was annexed to said motion affidavit of the appellant. Appellant set 


forth the following in her arlidavit. 
"Affiant says that before she ever appeared before 
the Grand Jury she was threatened and intimidated |by Assist- 
ant United States Attorney Harold Sullivan and Detective 
Samel E, Wallace. Affient says that the said Wallace, 
although himself being under investigation, participated 
in the questioning of affiant in Mr. Sullivan's office. 
Affiant says that Detective Wallace said to her: 


. | 

"You can either be a defendant or a 

witness, it doesn't make any difference to me. 
I don't care, you can get ten years and it wouldn't 
make any difference to me.'" 


The affidavit also set forth this: 


"affiant says that Detective Wallace became 
annoyed with her because she said she did not know James 
laughlin, Dr. Forte's attorney, and he walked out /of the 
room. Mr. Sullivan then said to affiant: 


"The reason he is upset is because/on the 
stand Mr. Laughlin had Forte saying he had tried 
to bribe him and the investigation was ordered on 
Wallace. We got to clear this up." " 


And the affidavit said this: 


"Affiant says that statements were made|to the 
effect that Dr. Forte makes a lot of money and Mr, Laughlin 
has a big practice. Affiant was asked if she ever received 
any money from Dr. Forte or Mr. Laughlin and affiant said 
she did not know Mr. Laughlin." 


And continuing: 


ake 


"“affiant says it was clear to her that it was the 
intent and purpose of Mr. Sullivan to vindicate Detective 
Wallace ané do everything possible to involve Mr. Laughlin 
in a criminal proceeding." 


And continving: 


“aAffiSant says she was repeatedly asked whether she 
knew Mr. Laughlin and this point was pressed not only in the 
Grand Jery room and in his office but calls were made to her 
home and [this question was put to her conservatively fifteen 
times. Affiant told Mr. Sullivan she didn't know who he was 
talking about. After she had retained Mr. Garber, Mr. Sulli- 
wan said: ‘How dic you happen to get Mr. Garber as your 
attorney?' This was in his office before they went into 
the Grend Jury room. He also said: "Do you know Mr. Laughlin 
is Forte's attorney?' In the Grand Jury room she was asked 
by Mr. Sulliven: ‘Have you ever seen Mr. Leughlin in Mr. 
Forte's office?’ " 


And continuing: 


“When effiant appeared the second time before the 
Grand Jury and after the noon recess (before affiant had 
Mr. Garter as her attorney), Mr. Sullivan asked the follow- 


ing questions: *Do you know Mr. Laughlin? Where did you 
have Innch? To whom did you talk? Did you go to a lawyer's 
office and have a conference with a lawyer about what we 
talked about dom here?' Affiant replied that she had gone 
@own town for lunch, that she did not know Mr. Laughlin, 
that she did not go to a lawyer's office and any conver- 
sation she ha@ might have been with someone possibly sitting 
near her in the restaurant where she had lunch.” 


The affidavit of appellant said further: 


"Affiant says Mr. Sullivan not only called her 
et her home many times as to her knowledge of Mr. Laughlin 
but also called her at her place of employment once but 
she was not there to answer the telephone and he left 
his name and mmber.” 


Continuing, the affidavit set forth: 


"Mr. Sullivan made the following statement to 
affiant: 


'It is not you I want and I can save you 
all this difficulty because your husband is a police- 
man. Remember you are a witness for the Government 
and you are not to talk to anybody. I really feel 
sorry for your husband having to involve him like 
this, but you can either be with me or against me. 
You can save yourself all this difficulty if you just 


cooperate and give me the information I need. 
You're the one person who can give me the infor 
mation or get it for me. A lot of things you 
can find out for me. You can either be with me 
or against me.’ " 


And the affidavit continued: 


"Affiant says that after the indictment had 
appeared in the papers the said Sullivan called her. He 
constantly reminded her that her husband was a een 
and that it would be to her intercst and to her husband's 
interest to help the said Sullivan in every way vogsible 
and when affiant told the said Sullivan she did not know 
Mr. Laughlin, he expressed considerable doubt and amaze- 
ment and intimated that she was withholding information 

rom him.” 


And the affidavit said further: 


"Affiant says further that the Foreman or the 
Deputy Foreman of the Grand Jury told her they did not 
want affiant but they wanted the big fish and not the 
little fish and if they couldn't get the big fish they 
would get the little fish and intimated if affiant jdid 
not help the Grand Jury get the big fish, then they would 
get her one of the little fish.” 


And the affidavit in conclusion said this: 


“after the notice of the indictment appedred in 
the papers, Mr. Sullivan again called affiant's home and 
she was so angry at his deception she refused to talk to 
him, However, Mr. Sullivan talked to affiant's husband 
and he told the husband he was sorry he had disruptied the 
household but affiant's husband could do a real service by 
inducing her to change her story and to cooperate with hin 
as was suggested by the Foreman or the Deputy Foreman in the 
Grand Jury room and she would thereby save her job |with the 
Bureau of Naval Personnel." 


We believe this unethical and unlawful practice on /the part of 
the Assistant United States Attorney is deserving of the severest con- 
demation, We seriously doubt whcther in our history of federal criminal 
jurisprudence there has been such a callous, deceptive, despicable disre- 
gard of the rudiments of fair play. 


We believe United States v. Farrington, 5 F. 343, has applica- 


tion herc. In that case the court said: 


"I> is patent that the grand jury permitted 
themselves to be influ coat by the appeals and arguments 
of a zealous advocate, by hearsay testimony, and by testi- 
mony which the law prohibits, although they were advised 


Cm esi 


+o the contrary by the district ettorney; and it seems much 
more probacle that re i to their conclusions by 
prejudice and undue z vy calm and fair delibera- 


dice and undue 


aware of the rule laid down by the Supreme Court 


whe FMA 


in Costelio v. United 350 U.S. 359; 78 S.Ct. 406. However, this 


assumes thet the Granda Jury is not biesed because in the Costello case 
Justice Black, speeking for the 
Touisiena, 306 U.S. 354; 59 S.Ct. 


"An indictment : by 2 legally constituted 


and unbiased grand jury. lid on its facc, is 
enough to call for trial : harge on the merits.” 
(Underlining ours.) 
| - 
if the Grand Jury is biased the picture changes. 
The Grand Jury was diesec in this casc and the indictment should have 


been dismissed an we now ask that this Court direct that the indictment 


e appellant was 2 target of investigation and in indictment 
against her is sought, the surreptitious procurement of telephone 
recordings by the prosecuting officials and the usc of such cvi- 
dence against the appcllant was error end the indictment should 
should have bccn 


In order to get this situation in the proper focus we should 


point out that the 'triel in this cause took place on September 19, 23, 


24 and 25, 1963. As we have already related, the Assistant United States 
Attorncy did not disclose to appellant that recordings had been made in 
violation of appellant's constitutional rights. Thercforc, when the Motion 


For Now Trial was filed (within the time allowed by the rules), the matter 
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of these recordings was not one of our points. The Motion For New Triel 
was not argued due to the press of other work. Later appellant's counsel 
ascertained in the courtroom of Judge Youngdehl in another proceeding 


that recordings had been made and there was then filed a Supplement to 
| 


Motion For New Trial, reading as follows: 


"Now comes the defendant, through her counsel, 
and supplements her motion for new trial and says|unto the 
Court that her constitutional rights were violated and this 
has come to light only recently. We ask, therefore, that 
the Court make available to the defendant all the tape record- 
ings wherein the United States Attorney's office, |with the 
approval of one Sgt. Wallace of the Metropolitan Police 
Department and other Police officers, unlawfully and in 
violation of the law intercepted telephone conversations 
to her. The evidence will also show that the United States 
Attorney's office made many calls to the defendant even 
after she was indicted and made certain promises to her in 
an effort to induce her to plead guilty. This wag without 
knowledge of her attorney. It was highly improper and 
furthermore the telephone conversations were recorded with- 
out the permission of the defendant. 
"The evidence will further show that the United 
States Attorney's office (Mr. Sullivan) and Sgt. watlace 
and other members of the Police Department entered into an 
agreement and a conspiracy to deprive her of effective assist- 
ance of counsel and made certain recordings of conversations 
to her counsel. This of course is not only in violation of 
the law but is unconstitutional. 


"We ask that this matter be gone into f and 
that all recordings be made available to the defendant and 
that there be a full and complete argument in this| matter 
with testimony taken." 
Therefore, the concealment and the suppression at the hands of 

the Assistant United States Attorney having come to light, the trial judge 
had no alternative but to listen to the recordings. The recordings were 
played on December 6, 1963 and January 10, 1964. Although the recordings 


plainly showed a violation of the appellant's constitutional) rights, the 


trial judge refused to set aside the verdict. We believe this explanation 


is necessary so that these proceedings can be considered in proper chrono- 


logical order. 
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This point is closely related to Points IV, V, XV, XVI and XVII 
and therefore, we believe it will be helpful to this Court if all of these 
are treated together. 

We have already pointed out that the Assistant United States 

deliberately and willfully suppsessed evidence vital to the 

The Assistant United States pecoemes well knew that recordings 

made of conversations with the appellent over the telephone and 

ordings had been mede of conversations with appellant's counsel over 
the telephone. In addition to this, we have pointed out that the appel- 
lant was tricked into coming to the office of another Assistant United 
States Attorney, Harold J. Sullivan, and there plied with questions and 

conversations were recorded. We have already pointed out that at no 
time @ié the appellant know that her conversations were being recorded and 
at no time did she consent to same. It was of course known to Mr. Sulli- 
van that the appellant wes a target of ibvestigation and he was seeking 
to indict her. 

Before the triel got under way the Assistant United States At- 
torney (Mr. Lowther) |knew that recording} had been made and he well knew 


that the constitutional rights of appellant had been violated. Mr. Lowther 


was no novice. He had tried hundreds of] cases and of course it was his 


intent and desire above all else to convict the appellant and to shield 
and protect Officer Wallace. Therefore,+ he failed to disclose to the trial 
judge or to counsel for appellant before the trial that the recordings had 
been made. He failed to disclose to the trial judge or to counsel during 
the trial that the recordings had been made. He apparently felt secure 
that he would be safe in the courtroom of the trial judge. In a later 


trial in the courtroom of Judge Youngdahl he did not feel secure and he 


felt obligated to disclose to Judge Youngdahl that recordings had been 
made in another proceeding. Therefore, when this came to light proper 
motions were made and it was then developed for the first time that re- 
cordings had been made of appellant's conversations. 
We doubt seriously whether there has been such a misuse of grand 
jury process and abuse and misuse of prosecution devices as |were revealed 
in this case. It should be borne in mind that the husband of the appel- 
lant was a police officer. The recordings in this cause consumed two 
volumes of transcripts. We have read and reread them and we have tried to 
condense them the best we can. However, it is our view that this Court 


can only get the true picture by reading the entire two transcripts (see 


proceedings of December 6, 1963 and January 10, 1964.). We|have outlined 
| 


a few excerpts: 
With the recordings being played, December 6, 1963, at Page 20, 
with Mr. Sullivan talking to Theodore Johnson (policeman), husband of Joyce 


Johnson, we find this: 


"The grand jury right smack in the middle of an in- 
vestigation in an abortion case a couple weeks ago. . . Forte 
found not guilty. During the course of the case made accusa- 
tions against Wallacc; said Wallace triec to shake him down. 

The grand jury heard evidence on that. In addition, the possi- 
bility maybe he was doing a little fooling around) himself. 

We've got some information that Joyce was right in the middle 

of it. ... So, I can tell you right from the start, I don't 
know if you know any of the people involved, the big people, or 
not ... we are not interested in getting people who are down the 
ladder. We are interested in getting the people who put the 
big money out, find out who they are. No doubt to us at all 
that your wife give that information, if she wants to cooperate. 
... Do you want to make any statement ... How long has she known 
Dr. Foote? ... 


"Let me ask you this. I think I know the answer. 
Are you willing to cooperate, give us the truth about what you 
do know? (When Johnson replied: "I don't know anything”, Sul- 
livan said to him:) 


“About whet you do know, are you willing to give the 
truth? (And when Johnson in reply said: "Yes, but I don't 
know anything”, Sullivan ssid:) 


In the recordings at Page 52, Joyce Johnson was in the presence 
of Mr. Svllivan and Officer Wallace. Wellece said to her: 

i" % *% Mr. Sulliven will be there and he will advise 
you of your rights ane ell thet sort of thing. * * * Do you 
know the penalty for perjury * * * It is two to seven years with- 
cut probation.” 

Then at 69, with Wallece in the room, Sulliven s2id to Mrs. Johnson: 
> > 
etve got the evidence that says thet it's you.” 


At Page 82, with Wallace in the room with Sulliven, Joyce Johnson and 


Joyce Jchnson's husband, Wellace saic at that time: 


"x * * If she's not 2 witness she’s going to be a 


defendant." 
At that time Sullivan said: 
'"te 2 person shows cooperation * * * you can say to 
the grand!’ jury: Hey, look, right from the start, the first 
@ay she came in, she was 2 little reluctant at the beginning, 
naturally, who woulén't be; then she told the truth. 


i"Tpat's the best sales pitch you can give to the grand 
jury tc sell then the story: * * *.” 


At Pages 122 and 125, Sullivan and Wallace were talking to Joyce Johnson 
as to Doctor Forte's love affair. At Page 125, with Wallace in the roon, 
Sullivan mentioned Forte's accusation egainst Wallace as to bribery. At 
Page 255 (January 10, 1964) Sullivan inferred that Forte was romantically 
interested in Joyce Johnson. 

On December 6, 1963, at the hearing on the Motion For New Trial 
there is reflected the following at Page 54 (Mr. Sullivan speaking to Joyce 


Johnson, appellant herein): 
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"As far as we're both concerned, then, you've told the 
truth. Is there anything else you want to add? O.K. Now, let 
me put it to you this way: I know Detective Johnson is in a 
little bit different position than what you are in. | I just 
talked to Deputy Chief Layton and told him of the information we 
had and he suggested the possibility of a polygraph |test. Now, 
of course, I can say to Detective Johnson, you're willing to 
take it. Of course, you're in a lot different position because 
I know you have -- if he say take it, you're ina lot different 
position. You will take a lie-detector test? (The |response of 
appellant was in the affirmative) * * *.” 


At Page 55 we find: 


"Well, I do, too, because he's a policeman and from 
what Detective Kelly just told me, and I know I have had matters 
with Detective Johnson, I don't think -- if you do know some- 
thing, I think it's a shame to involve your husbands career. 

* * * Nobody's got anything on Detective Johnson. We tried to 
serve a subpoena on you. All we want to know, Mrs. |Johnson, is 
the truth." | 


And then at Page 56: 


"Well, here"s the thing. Somebody's trying to foul 
up a good policeman's name, and they foul up your name just as 
well, because when people are that way, they are ruthless. 

(When Mrs. Johnson responded: "I don't know anything", Sullivan 
continued: ) 


"No, but I mean -- Well, all right. I cam accept that. 
* * * Deputy Chief Layton just said to me: Well, if that's the 


information you have, if they will take a lic-detector test, 
* *% *, 


"T know your husband is in a rough position. I know 
n the same position. I can't say, no, I won't/take it. 


I'm 
x % 


"Shall I make the arrangements for it? Sure. Do you 
want to take it? You know you are on the chopping block because 
you are a gendarme. You can pull him off it. Do you want to? 
Certainly not, Teddy. Don't get upset, Teddy, because there is 
nothing. You know you're going to have to take it. |\* * * Layton 
says, if, but you know when Layton says, if, and you got a badge 
on, that means, you take it." 


(It is apparent from the above that Sullivan was conferring with 
both the appellant and the appellant's husband, Theodore Johngon, the police 


officer.) 


At the hearing on the Motion for New Trial in the lower court on 


Janvery 10, 1964, the Assistant United States Attorney Harold J. Sullivan 


was recalled as a witness by the Government and on examination by the As- 


sistant United States Attorney, Transcript 148, we find the following with 


“THE WITNESS (Herold J. Sullivan): I might note, Your 
Honor, at this point Mrs. Johnson has not entered the room. 
She is just about to enter. 


And at Transcript 159, playing the recordings, we find this. 
Sullivan talking to Mrs. Johnson): 


™ (RECORDING) 

"Wallace is gone. Preston is gone. I just talked to 
Captain Donome ... said as far as I was concerned there was no 
need to run Detective Johnson on a lie detector test. Well, be- 
cause I knew in the beginning this morning that there had been 
contacts bétween you and Dolores Hill, but if this is the truth, 


CHLS LS tne truth. 


"They over at the police, because of the involve- 
J > + > 

nt, may want to run -- it was my suggestion -- in fact, they 
ght cveriat Headquarters went to run a lie detector test. 


amary 10, 1964, we find this (voice of Mr. Sulli- 


"No, but I mean now, now, before you decide whether 
you're goi not tonight. You've got to figure 
that he's probably going to hear that story anyway, eventually. 
If they do'run him on 2 lie detector test, or if they don't run 
him on a lie detector test, he just makes a statement to his 


superior.’ 
And continuing at Transcript 151, the voice being that of Mrs. Johnson: 


"You see my husband is innocent, I mean, he is com- 
pletely an innocent bystander.” 


Still at Transcript 151 we hear the voice of Mr. Sullivan stating as fol- 


lows: 


Then at Page 155 of the Transcript, January 10, 1964, the vo 


van talking to appellant as follows: 
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"You see, he got on the stand in the last casc and 


saic: Look, I never performed an abortion in ny 1 
dian't perform an abortion on this woman. I ana 
I trained in the anatomy of the female body anc I 
amined a voman's vagina in my whole life.” 


"Now, here's what he cic on the stanc. 


ifc, and I 


physiotherapist. 
have never e- 
| 


ice of Sulli- 


| 
If tshat he saic 


about Wallace vas a lie, it's one of the most brutal ... you anc 
| 


your husband wee. 

"Do you have any chilcren? 

"Yes. 

Here's something he did. If Wallace is 
coesn't belong on the force. 
fii the case. 
to jail, but if he's an honest man anc Forte told 


tole a lie about hin, a rotten thing to happen -- 
is ruthless. 


It's all right, he should go off ti 


leroekea, hac 


If he tried to shakg Forte coun anc 


e force anc 
hi a lie -- 
Bhat:s the guy 


Vallace has got tro children, tvo and siz. The little 


six-year olc <- 
Tro and six, he has? 
Wallace. 
Oh, oh. 


Wallace's little six-year old came home 


He tole me his chilcren -- 


Curing the 


trial after he reac it -- he cicn't reac it -- there vas an are 


ticle in the Nevs -- 


You see, I didn't sce anything about that in the 


Forte saic Wallace triec to shake him c¢ 
Nevrs put a story: Bribe Story Being Stuciec By 
vent to school, talked to another little kid ia 
ond gracc, wherever he is -- 


o 
t 


@- anc that kic talkcc about it. 
Wallace's kid, crying. 


That's the trouble? 


The doy con at school said: My father 


father is one of those bribe-taking cops. 


paper. 


The 
The 


Daily 
kic 


The 
Tye 


he first or sec- 


(Contimzing at 157): 


That's wrong. If Forte made up that lie, it's wrong; 
it's 9 ruthless thing. Anc I know some of the things that Forte 


Y 


says is just ruthless. 


% ¥ ¥ 3t's not right to go around blemishing an offi- 
mame.! By the same token, s policeman doesn't belong on the 
if he's crooked, Grand juries have got to find out the 


I thought you'd probebly know more, but if that’s what 
you know, I mean, that's it. But the truth on that, it can help, 
cen give the jury ea little bit more of the picture.” 


3+ 
atc 


2 166 of the Trenscript with Mr. Sullivan speeking to Mrs. John- 


Fag 
the 
the 


recording, we find this: 


for the grand jury, for the 
about this, as you'll have to, 
leave out anything, you know. 


Page 167, Sullivan speaking to - Johnson, we find this: 


"Dy all means remember, when you go in the grand jury, 
if anybody igoes in ané consciohsly lies about something, they 
get cited for perjury. Don't ket in that box. All we want is 
the truth. If you want to tell the truth, that's it. Nobody 
expects you to know more than you say you know.” 


Also at Transcript 167 with Sullivan ing to Mrs. Johnson: 


"Look, you can get husband in trouble because he 
is a policeman, if this comes out, and unless you cooperate with 
me, I'm going to do such-and-such.” 


Ana at Transcript 169, the following ral (with Sullivan's voice heard 


speaking to Mrs. Johnson): 
$ 


"Yet me ask you thig, though. How about this possible 
contact down at the Homicide 2? Is there anything else at 
all you remember about that? |Believe me, you know yourself, 
being the wife of a policeman, if there's a bad policeman over 
there, he can ruin it for the whole force. Do you know anymore 
about it? I kind of have a fdeling you do, maybe you will tell 
the truth about it.” 
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And at Transcript 176, Sullivan speaking to Mrs. Johnson: 


"That subpoena for tomorrow will show this is an in- 
vestigation of an abortion, so if you show that to people, and 
if they're smart, they're going to look up the Code! section. 

So let me prepare this leave slip and call it a grand jury wit- 
ness, just like that. You can show that leave slip|/to your boss, 
if you want to, if you don't care to disclose the subject matter 
of this investigation." 


And at Transcript 192, we find this (the voice of Mr. Sullivan talking to 


| 
Mrs. Johnson): 


"Tet me say this. Just for tonight. I don't know if 
Forte is going to turn around and call you. If he hasn't called, 
paid his money so fer, he probably won't call you today. But if 
he does, Detective Johnson knows the significance of it. If he 
calls, you can talk to him, if you want to. You don’t have to 


talk to him if you don't want to. You can let us know. 


%*% * 


If he calls, we would appreciate your letting us know." 
| 


And at Transcript 193, Mr. Sullivan talking to Mrs. Johnson: | 
"Not get caught in a box. Now, he has tried to put 
people in a box before. I know that. Just don't get caught, 
Mrs. Johnson." 
And then st Transcript 194 we find this with Mr. Sullivan speaking to the 
court during the playing of the recordings: 
"THE WITNESS (Mr. Sullivan): At this point the John- 
sons, both Mr. and Mrs. Johnson, were cxcused from tthe office, 
and this portion of the tape remaining on here was the remaining 
balance which did not involve their conversation. It was at 
the end of the reel and I excused them for that purpose." 
At Transcript 196 there is reflected playing of a necording of 
a@ telephone conversation made by Mrs. Johnson to Mr. Sullivan wherein she 


related in the conversation that she was worricd as to the possible involve- 
| 


ment of her husband. | 


At Transcript 216, when the recording was being played, Mr. Sul- 


livan made this statement to the court: 


ivan): <At that point, if Your 
Honor please, the reel is turned over and continucs on the other 
side, with the same conversatilon. In the interim, Mrs. Johnson 
is asked to leave the office triefly, as I recall, on the pre- 
tense thet I was receiving © Bs one call. At that time, then, the 
reel was changed and the fresh reel was put on." 


Then at Transcript 257 there is reflected the following, and the voice 


agein, is that of Mr. Sulliven telking to Mrs. Johnson: 


“Well, let me tell you this, Mrs. Johnson. I feel bet- 
n you becauge in the grand jury where there 
or hostility shown on your part, I think the 
she's madjabout something -- 


I was mad about that man 
telling me I could get ten yeers, and I don't care if you're a 
-- ell he's got to do is carry out his duties. Ask me the 
questions he wants to ask me.” 


Ane at Transcript 256, with Mr. Sullivem speaking: 


“JT don't care if poker a witness or e defendant; you 
can get ten years. And the only thing I'm interested in, the 
only thing! I'm -- something about, I'm just interested in your 
husbend, thet’s all.” 


(YVoice of Mrs. Johnson): You can believe me, I'm not 
interested in him, not in the,least. I couldn't care less now. 
Yow that's the -- I'm tellingrthe truth. I am telling the truth 
about this, Sure, I'm hostile toward, what's his name, Wallace. 
I guess thet's his name. * * *, 


Beginning at Transcript 268 there is an explanation by Mr. Sul- 
liven of the next recording to be played. In this instance he called the 
appellant Joyce Johnson on the telephone and there was a long conversation 
regarding change in attorneys. At Transcript 279, we find this (voice of 
Mr. Sulliven): 

“The reason I was calling now was to tell you that we 
had sent 2 subpoena cut. I told Mr. Weeks this morning that it 
would be necessary for you to eppear tomorrow. I didn't want to 
bother you by calling you mysclf on the job, since you mentioned 
-- since you mentioned the calls were monitored there and all. 


I tried up until about seven o'clock tonight through him end then 
he told me to try to call you myself.” 
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IV. The indictment should have been dismissed when it was developed that 
the accused, who was the subject of a grand jury inquiry, vas tricked 
into visiting the office of the United States Attorney and while in 
the United States Court House recordings were made of her conversations 
unknown to the accused, and the recordings used against |jher in the 


grand jury proceedings. 


We refer the Court to Point III of this brief with 


argument on this point. 


V. The due process clause was violated when the prosecuting officers 
persisted in questioning appellant, knowing of the purpose and in- 
tent to indict her. 


As we have already stated, the appellant was a target of in- 
vestigation and it was the purpose and intent of the prosecuting officials 
to in@ict her. Therefore, the persistent questioning of the! accused 
violated her constitutional rights. See Powell v. United States, 96 U.S. 
App.D.C. 367, 226 F.2a 269. However, this case is more pronounced than 
the factual situation existing in the Powell case. The appellant in this 


case was lured into the office of the prosecuting attorney and questioned 


| 
not only by the Assistant United States Attorney but by one Sergeant 
| 


Wallace who was himself a target of investigation and who was endeavoring 
| 
to exonerate himself and place blame on others. The recordings in this 


case reflect the nature of the questioning (Point III of Argument). 


| 
In Powell v. United States, supra, we find: 


"on the one extreme it would seem to be |clear that 
a prosecutor could not even call to the stand in 4 criminal trial 
the person being tried. On the other extreme it would seem to 


i 
nee 


be clear thet a person summoned to appear before a Grand Jury 
could not validly ignore the subpoena merely because an in- 
dictment against him might eventuate from the inquiry. Some- 
where between the two extremes is a line. No doubt it would be 
& boon to prosecutors if they could summon before 2 Grand Jury 
@ person against whom an indictment is being sought and there 
interrogate him, isolated from the protection of counsel and 
presiding judge and insulated from the critical observation of 
the public. But there is e serious question whether our juris- 
pradence, fortified by constitutional declaration, permits that 
procedure.” 


It was not necessary to decide the constitutional question in 
the Powell case because it was reversed other grounds. 

In the recent case, Short v. ted States, the minority of the 
Court said that the question should be answered in the negative. However, 
Judge Prettyman, writing the majority opiion in the Short case and who 
was the author of the opinion in the Powell case, did not retreat from the 


position taken by nim in the Powell cae The Short case seemed to depend 


upon inadmissible evidence being received by the Grand Jury. However, in 


the instant case the facts are different. Illegal evidence was received 
before the Grand Jury'and we believe that, the opinion of the Supreme Court 
in Counselman v. Hitchcock, 142 U.S. 547, is controlling here. We are 
further fortified even by the fairly recent opinion of Costello v. United 
States, 350 U.S. 359. In the instant case the Grand Jury was biased 
against the appellant!and this bias came ebout through the activities of 
Mr. Sullivan and Officer Wallace. It will be noted that the Costello case 
referred only to an unbiased Grand Jury. Therefore, not only does this 
case come under the ruling in Powell v. United States, supra, Counselman v. 


Hitchcock, supra, Short v. United States, but Costello as well. 
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VI. The court erred in disregarding the rule of "completeness 
The rule of "completeness" or "opening the door”, we) believe, 
is well emphasized in the case of United States v. Corrigan, 168 F.2d 
641, and the cases following Corrigan. In our judgment if the) evidence 
in the case tends to show that certain factors exist detrimentel to the 
accused, that the accused in her part of the case and on cross| examination 
should be oble to outline to the jury factors existing in her Sane so 
that the jury would not heve a warped or distorted view. If the pro- 
secuting attorney "opens the door", then the door should remain open. 
We think this is best illustrated in Wigmore, Third Edition, Sections 
2094, 2204, 2113, 2119 and 2120, to be referred to later. 
The Grand Jury thet returned the indictment agcinst loppeliont 
wos impaneled as e result of an-accusation mde in the trial of United 
States v. Allan U. Forte, Criminal No. 741-61, in the United States Dis- 
trict Court for the District of Columbia. Dr. Forte was charged with 
performing an abortion. During the trial he testified that 2|)Detective 
Samiel E. Wallace, the arresting officer, had cpproached him with an 
offer of $250 2 month to operate as an abortionist in the District of 
Columbia. Officer Wallace took the stand and denied this under oath. A 
request was made in the courtroom of Judge Tom, with the jury excluded, 
thot both Dr. Forte and Sgt. Wallace be required to submit to/a lie 
detector test at the hands of the Federal Buresu of paves<i6>)-L0n- Dr. 
Forte was willing to take the test. Detective Wallace refusefi to take 
the test ond has refused at all times to teke the test. | 
As above stated, the United States Attorney imponeled ®& Grand 


Jury to determine (a) whether Detective Wallace had solicited a bribe 


and (b) whether there was any evidence as to obstruction of justice 
| 


AG 


, 
involving 2 witness or witnesses in the dase of United States v. Forte, 


Crimine] No. 742-61, and snother proceeding against Dr. Forte arising 

in Jomary 1963. It was assumed thot t investigation would be in good 
foith. However, contrery to cli rules o foirmess -- ancient, medieval 
or modern -- Ggt. Wallsce wos virtuslly permitted to take over the in- 
vestigation and embarked upon = plen of enying to the appellant her 
constitutionsl rights snd denying to ney effective assistance of counsel. 
various telephone calls were made to eppeliont by an Assistant United 
States Attorney and by Sgt. Wellece wher they well knew that she wos © 
possible defendant and the telephone cells were recorded end used in 
evidence ageinst her. It will also be seen thet Sgt. Wellece insisted 
she take a lie detector test. The evidénce also showed that the 


eppellant's hmsband was < police officef and et no time wes it ever 


guestion. The husbend of the eppellent|wes questioned on many occasions 
ana urged to impress upon his wife the pecessity of relating everything 
thet she kmew cbout the case and on one occasion, when the husband of 
eppellant wes before the Grend Jury, hej was asked questions as to con- 
versations between tmsband end wife. When he reised the constitutional 
[Privilege he wes teken before 2 police jsuperior and order to respond 

to questions relating to husband and The result of this was 
turned over to the!office of the United States Attorney to be used in 
evidence against the appellent. The evidence will also show that when 
the lmsbend of appellent (Privete Theoqore Johnson) was interrogated 
by Detective Wellace and others, be wag told by Wallace that “if you 
wear the badge you have to take the tept” (tr. 57, 58 and 59, Dec. 6, 


1963, Motion for New Trial). 


- 31 - 
Of course to show bies it was important thet both the Grand 
Jury returning the indictment and the petit jury trying cppellent be 
fully apprised of Wallace's role in the case. There wes 2 concerted and 
orgenized effort in this case by the trial judge to keep from the jury 
Wallace's entire participation in the case. This is best illustrated by 


a reference to the transcript wherein appelant was releting her visit to 


| 
the Homicide Squad end the following occurred (Tr. 230, Sept. 24, 1963): 
| 


"BY MR. LAUGHLIN: 
Q Now who was there at the Homicide Squad? 


A Detective Kelly and Detective Wallace. 


Q And did you have a2 conversation then with Detective 
Wallace? Did he say enything to you at the time? 


| 
A Something. I don't remember. But ve veren't over there 
long. 


Q When you say 'we,' was there someone with you? 


A My busband. 


| 
Q Now then, when was the next time after your visit to 
the Homicide Squed, the next occasion that you were contacted 
either by telephone or 2 personal visit or by the means of 2 
subpoena, by any lew officer? When was the next you heard with 
respect to the case?" 


Although there was no objection, we find this (Tr. 230-233, Sept. 2k, 
1963): 


"THE COURT: Counsel, come to the bench, please, 


(At the bench: ) | 


| 
THE COURT: What is the purpose of this? 


MR. LAUGHLIN: Well, the only purpose of this, Your Honor, 
I om trying to take it step by step because then I think |the next 
will be probably the proceeding before the Grand Jury. And I want 
to show, too, that Wallace constantly maintained contact with the 
case and was virtuelly -- 


THE COURT: What is the materiality of that? 


MR. LAUGHLIN: Well, to show bias, Your Honor, on the part 
of the police officers. I think thst we can definitely show that, 
Your Honor. 


THE COURT: Bias on the ¥ 
MR. LAUGHLIN: Police officers. 
THES COURT: What do you 


MR. LOWITSER: I don't thik it is mterial to this case, 
Your Honor. 


THe COURT: I don't #so. I will sustain the objection. 


MR. LAUGHLIN: Your Hono¥, do I understand that you are 
going to sustein objection to all sconversations with Wallace? 


THe COURT: Yes. Wellecd isn't even in this case, es far 
as this case is concerned. 


MR. LAUGHLIN: Anyway, it} my be necessary, Your Honor, at 
various times to come to the bencl} so this is preserved. He was an 
unlisted (sic) Govermment witness{ And can I show that? I was 
later going to try to offer this gn evidence, Your Honor. He is 
listed there. } 


THE COURT: I am still of the view what sbe said to Mr. 
Wallace, weeks! later, hasn't any Wearing on the case. That is my 
view of it. ' 


MR. LAUGHLIN: Anyway, I suppose, Your Honor, that we 
would have to make our offer of £. I want to show that Wallace, 
the Govermment not having pre him here, that Wallace was in 
control of the! case, and Wallace, in order to protect himself from 
various proceedings in the police department, was trying to indict 
her and trying to shift responsibjlity to other persons, including 
this defendant. How, obviously, course, I say that if she was 
permitted to testify she would testify to that fact, Your Honor. 


I want to show, too, that she was|threatened and browbeaten before 
the Grand Jury, and I think that that goes to our motion, because 
I think that it was something t is rather rare in the matter of 
@ proceeding before a Grand Jury for a foreman to stand up and make 
the statements that they made + her. So I would want oppor- 
tunity to question her about that}too.” 


Also, Your Honor, ol I think this goes to our motion, 


At Page 234 of the transcript, proceedings on September 24, 1963, 
it was brought out that she had talked| to Detective Wallace a mumber of 


times and in fact three times in one day end perbape nine or ten times 


- 33 - 
altogether. And beginning at Page 234 we find this; with appellant on the 
| 
"BY MR. LAUGHLIN: 


Q Now, was there at any time, at the hands of any police 
officers, was any threat made against you as to your reay 


A Yes. 

Q And did that happen more than once? 
A Not by a police officer. 

Q All right. Now, then who did the threats come from? 


A Well, Sergeant Wallace in the presence of the District 
Attorney. 


Q Now, what was the nature of the threat? 


A Well, Sergeant Wallace was telling me that you know your 
husband is a policeman and this man, you know that he has /done 
these things, and you might as -- you remember what you know and 
tell us what you know. 


So I said, I don't know what you are talking about. 


So he said: I don't care whether you are a defendant or 
a@ witness for the Government because you can get ten years and it 
doesn't make any difference to m. 
And -- 


Q Now, was on any occasions, Mrs. Johnson, that you were 
interrogated or interviewed in the presence of your busband? 


A Only once. But it wasn't an extensive interrogation, 
because they kept us separated. 


Q Now, Mrs. Johnson, this question: Was there something 
said to you by any law officer about a lie detector test? 


A Yes. 
All right. Who said it? 
Sergeant Wallace. 
And did you submit to one? 


Yes. 


a ok = 
Q And who gave that test? 
A Mr. Preston. 


Q All right. Now was there amything said by Mr. Sullivan 
or any police officer as to W. e on a lie detector test? 


’ 


A TI asked -- 


MR. LOWIHER: iI object to that. 


TEE COURT: Objection sustained. 


MR. LAUGHLIN: Your Honor, I tkink we ought to make our 
offer here. r 


Tas COURT: Very well. 
(At the bench:) 


MR. LAUGHLIN: Your Honor, if the witness were permitted 
to testify, she would answer that Sullivan told her that Wallace 
had been asked to take a lie detector test but had not taken one; 
and that then later on be called Wallace in. Then the conversation 
Teleted to her taking a lie detector test. Then he had Wallace 
leave the room. Then he told her, Mr. Sullivan, as she relates 
it to m, that after all -- 


THE COURT: Mr. who? 

MR. LAUGHIIN: Mr. Sullivan told her -- Mr. Sullivan is the 
Assistant United States Attormy, Harold Sullivan -- told her that 
Wallace was aiman who had several children, and the accusation 
against him was a serious one. io I want to show that -- well, 
as to that, Your Honor. And then any other offers. 

THE COURT: I will sustain the objection to all of them." 

An? then (Page 237; Transcript of Sept. 24, 1963) we find this: 

"BY MR. LAUGHLIN: 

Q Mrs. Johnson, you have mentioned about the lie detector 
test, as far as you were concer-2d. Where was it that you were 
taken for what was to be your lie detector test? Where were you 
taken? ‘ 

A Across at 300 Indiana Avenue. 

Q All right. And who took you? 


A Well, Mr. Wallace -- I mvan, Sergeant Wallece, and 
Detective Kelly took me as far ar Homicide. 
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Q <All right. Then was a test actually administered? Was 
any apparatus placed on you? Do you know the procedure in the 
giving of a polygraph test? Was any apparatus placed on lyou, on 
your body? 
A No. 
Then how long did you remain there? 
About an hour. 
| 
Who was actually in the process of giving the test? 
Detective Preston. 
* &* 
Was Delores Hill present when you took the test? 
She was up there; not in the room. 
Just where was she? 
THE COURT: I understood her to say she didn't take a test.” 
Continuing at Page 239: 
MR. LAUGHLIN: Well, Your Honor, I want to put it this way. 
They gave her the impression it was going to be e test and she 
went over there and -- 


THE COURT: You said she said she didn't take any test? 


MR. LAUGHLIN: She didn't actually. She was taken for 
that purpose. But I think that is the only way. 


| 
BY MR. LAUGHLIN: 

Q At the room where you were supposed to be given ja test, 
when you went there, vere you told it was for the purpose of taking 
@ lie detector test? 
A Yes, I was. 


A In that particular room, was it a little room by iteslf 
that you were taken? 


A Yes. 
Q Did you see any mechanism or any machinery? 


A Yes." 


And then at Page 240 we find the following occurred: 


¢ 


“BY MR. LAUGHLIN: 


Q Mrs. Johnson, I will askiyou this question, but don't 
answer until Mr. Lowther hes a chhnce to object. Did you from 


time to time see Sergeant Wallace 

A ¥es. 
Q Many or few times? 
aA 


Many. 


Q And did you from tire to 
of Mr. Sullivan? 


A All the time.” 

The trial judge steadfastly 
the case. This is further illustrated 
ceedings, September 25, 1963 where we 


"MR. LAUGHLIN: Now, me 
Gown to this: Doctor Forte -- 


Mr. Laughlin. Please understand 
rulings. 


MR. LOWEEER: May we co! 

TSE COURT: Yes. 

(At the bench: ) 

THe COURT: The Crurt is 
evidence in this case that implic 
committed any crime. 

MR. LAUGHLIN: Well, Ic 


remarks were improper, and that 
the presence of the jury. And I 


r or near the Grand Jury room? 
¢ 


time see Wallace in the office 


ept from the jury Wallace's role in 
at Page 350, Transcript of pro- 

‘ind this: 

rs of the jury, it simply comes 

he is not on trial here. As 


he was. He is not here to 
aithless police officer, Sergeant 


e is not on trial here either, 


hat. You understand the Court's 


to the bench? 


of the opinion that there is no 
tes Sergeant Wallace as having 


mtend, Your Honor, that your 
had no right to make them in 
t to preserve that point. I 


want to allege he e that what Joy¢e Johnson has said, that is a 


@ part of the evidence. 


THE COURT: Listen to me 


What Joyce Johnson has said that 


Dr. Forte told her is not evidencé of the truth of those statements. 
t 


Sais 
MR. LAUGHLIN: Of course. 


THE COURT: There is no evidence that Wallace committed 
any crime in this case. 


MR. LAUGHLIN: But, however, I am going to call attention 
to the fact that Sergeant Wallace was not produced on the stand to 
deny that. And -- 


THE COURT: What do you say to that, Mr. Lowther? 


MR. LOWIHER: I say that that is not admissible jeither, 
Your Honor. It is not proper argument. 


THE COURT: I am of the opinion that is not proper 
argument ." 


And continuing at Page 352 of the Transcript: 


"MR. LAUGHLIN: In other words, you are not going to let 
me refer to the fact that they didn't produce Sergeant Wallace? 


THE COURT: That is correct. 


MR. LAUGHLIN: And, of course, I want an exception to that. 


In other words, I can't refer to the argument of Joyce 
Johnson -- I mean, her testimony on the stand? 


THE COURT: You may refer to Joyce Johnson's testimony on 
the stand but you may not say that there is any evidence |in this 
case that Wallace undertook a shakedown, because there is not any 
evidence in this case to that effect. 


MR. LAUGHLIN: The point is this: that Joyce Johnson said 
that -- 


| 
THE COURT: That merely is indicating her state /of mind and 

that is the only purpose for which you offered it. There is no 

evidence in this case he undertook a shakedown. 


MR. LAUGHLIN: I take it, it doesn't show he took a bribe, 
I agree with you. But it was permitted to show state of/mind. 


THE COURT: ‘The only thing you may say is Doctor Forte told 
her, and that is all. 


MR. LAUGHLIN: In other words, told her that Wallace was 
trying to shake him down. 


| 
THE COURT: There is no evidence that Wallace in fact tried 
to shake him down. 


MR. LAUGHLIN: I don't want Your Honor to get exercised. 


THE COURT: I am getting,a little exercised. I think you 
are making improper argument. ' 


MR. LAUGHLIN: I think it was improper what Your Honor did, 
and I think I have preserved the point. I think what I did was 
entirely proper. I don't retrieve (sic). I have a right to stand 
en it." 

Then at the end of the bench conference the argument contimed 
353): 

"wR. LAUGHLIN: Members of the jury, you heard, of course, 
the testimony of Joyce Johnson, that Doctor Forte had received a 
message, a telephone call, from someone in the police department, 
and that a policeman Wallace needed money badly. Now, of course, 
there has been no evidence here that there actually was a bribe, 
because we have not heard from Officer Wallace. 

MR. LOWDEER: If Your Honor pleases -- 

TEZ COURT: Mr. Leughlin, thet is contrary to the Court's 
instructions. Please do not repeat it. Don't proceed along those 
lines. 


MR. LAUGHLIN: Very well. All right. However, Your Honor, 
I want to preserve the point. My view is that I have the right to. 


THE COURT: You have done so.” 

It will te seen that in connection with Point III having to do 
with the tape recordings that Wallace's role still looms large. He partici- 
pated in these tape recordings and we believe it was a deliberate and willful 
suppression of evidence on the part of the United States Attorney to fail to 
@isctose to the Court at the time the appellant was tried that tape record- 
ings had been made! of telephone conversations involving appellant when it 
was known that she wes 2 prospective defendant and it was a deliberate and 
willful suppression of evidence on the pert of the United States Attorney's 
office to fail to disclose to the court that recordings had been made of 
conversations bad with appellant when, she wes forced to come to the office 
of the United States Attorney. P 


We believe the action of the trial judge in this case violated 


the rule of "completeness" set forth in United States v- Corrigan, 168 F.2d 


641. 
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See also United States v. Grunaald, 164 F. Supp. 644, and we believe 


perhaps the best expression on this vital rule of evidence is found in the 


opinion of the Second Circuit in United States v. Apuzzo, 245 F.2d 416. In 


the Apuzzo case we find: 


"It is now common place that the rules of evidence have 
tended evermore freely in the direction of admission of all 
relevant testimony in the light of modern experience that} the 
truth is more often found by full revelation than by concealment. 
Hence we have the modern principle, stated in the modern cede of 
evidence, and now embodied in Uniform Rules of Evidence U|.R.E. 7: 
‘General abolition * * * exclusionary rules accept as otherwise 
provided in these rules * * * (f) all relevant evidence is 
admissible'. And we have often admonished our trial judges to err, 
if at all, on the side of the admission, rather than the exclusion 
of evidence. A trial judge mst rule on admissibility quickly 
and almost by instinct; his instinct ought to be to bring) out the 
truth, rather than to permit a party to cover up a part of his 
case. It is true that there are certain special privileges, such 
as against self incrimination, which rest on a different background; 
but outside of these, the search for the truth should be the 
lodestone." 


See also Wigmore on Evidence, Third Edition, Sections 2094, 2104, 2113, 
and 2120: 


"To look at a part (of an utterance) alone would) be to 
obtain a false notion of the thought * * *, One part cannot be 
separated and taken by itself without doing injustice by producing 
misrepresentation; and again 'possibilities of error lie iin trusting 
to a fragment of an utterance without knowing what the remainder 
was'; consideration of the whole is needed 'to avoid the danger 
of mistaking the effect of a fragment’. 


"The effect of opening the door hes been well and tersely 
defined in Hayden v. Hordley, 94 Vt. 345; 111A. 343, wherein the 
court said 'the rule is protective merely. It goes only so far as 
is necessary to shield a party from adverse inferences, 
allows an explanation or rebuttal of the evidence received'.” 

The trial judge erred in denying to appellant the testimony of an 
essential witness. 


Of course an accused is entitled to compulsory process. An 


| 
accused has the right to summon any witness in the United States, with few 


well recognized exceptions not applicable here. Ant it goes without saying 


that the witness can be sworn and placed on the stand. As to whether the 


testimony of the witness is admissible is quite another thing. The wit- 


ness should be sworn and the jury given! the opportunity to appraise the 


witness, Therefore, the trial judge committed prejudicial error in this 
case in refusing to permit appellant thp right to place on the stand a 
necessary anc essential witness. 
At Transcript 285, September P4, 1963, with the defense present- 
ing her case, the following occurred: 
"MR, LAUGHLIN: C Captain Foran. 


MR. LOWIHER: Now, Your Honor please, may we ap= 
preach the dench? L 


(At the bench: ) 


MR, LOWIHER: Before Captain Foran is called, I under- 
stand that he has been served{ with a subpoena duces tecum to 
oring over -- . 


MR. IAUGELIN: I difin't hear you. 


¢ 
MR. LOWTHER -- to bring over all memorandum and so 
and so on concerning this case kere. 


THE COURT: Who is he? 


MR. LOWTHER: He is the captain of the police force of 
internal investigations, Your-Honor. I should like to proffer 
at this time so that I won't have to be jumping up and down.” 


t 
Contimuing at Transcriot 286, through 288, we find: 
"THE COURT: What do you propose? 


MR. LAUGHLIN: Y Honor, is Your Honor ruling that 
I must now -- I want to questfion him about his interrogation of 
Officer Johnson and the threats that were made to Officer John- 
son in an effort to get Johnspn to get his wife to testify as 
to matters which she said werp not true. I have subpoenaed him 
for that purpose. 


MR, LOWIHER: I don't see the materiality to this case, 
Your Honor. 


THE COURT: I don't} see the materiality. 


i 
? 
' 
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MR. LAUGHLIN: Your Honor, I think it is very material 
to show that if the police officers in this case have been 
threatening and intimidating the defendant -- I thi k that is al- 
ways admissible in any case to show bias; and especially at the 
hands of police officers, or at the hands of anyone having to do 
with it, the same as if a complaining witness had made certain 
threats against a defendant. Clearly that would be admissible. 
You have got a case here where allegation is made that the of- 
ficer took a bribe, and it has been repeated, repeated again, 
repeated constantly. 


THE COURT: What is the materiality of it with respect 
to the guilt or innocence of this defendant? 


MR, LAUGHLIN: Well, I thought that I had explained 


that, Your Honor. 


THE COURT: You haven't to my satisfaction} 


MR. LAUGHLIN: In my judgment, here they are working 
on this man. He is a policeman. Also, making threats that he 
might even suffer a disciplinary action at the hands|of the 
police, if he wouldn't try to induce his wife -- 


THE COURT: To do what? 

MR. LAUGHLIN: To testify falsely. 

THE COURT: She is charged with offering a bribe. 

MR, LAUGHLIN: Yes, I know. I would ask this, Your 
Honor: that I be permitted to put him on, so we get jhim sworn. 


Then let the objection come and let Your Honor rule on it. I 
think I would be entitled to that. 


MR. LOWTHER: If he is going to put him on, Your 
Honor, I suggest it be with the jury absent from the courtroom. 


MR, LAUGHLIN: I am going to object to that. 


THE COURT: I will sustain the objection. I don't see 
any necessity of putting him on the stand. 


MR, LAUGHLIN: Is it Your Honor's ruling, then, that 
he would not be permitted to testify? 


THE COURT: That is correct; to the things |which you 
say. 


MR. LAUGHLIN: In other words, I always understood the 
law you can put a witness on and objections could be |made to 
various questions. In other words, it is your ruling I can't 
even put him on? 


b 


THS COURT: In view of your statements as to what you 
expect to prove, that is correct. 


MR. LAUGHLIN: In % case, Your Honor, I would ask 
& recess until 1:45 because this Officer Johnson is on midnight, 
and we will heve to get him put of bed. 


I have never txied?a case in this fashion, Your Honor. 
We are going to show that he was pressured and badgered and 
tened, to try to induce, this woman to give false testimony. 


THE COURT: Give felse testimony in another case? 
MR, LAUGHLIN: No,, to give false testimony. 


TEE COURT: In thefcase of Doctor Forte? I have asked 
you @ simple question. You can answer me. False testimony in 
what case? 


MR. LAUGHLIN: False testimony in anything involving 
the Grend Jury inquiry that was in -- which involved several in- 
aictments. 


THE COURT: Mr. Johnson, you say, his name is? 
wR, IAUGHLIN: Police officer.” 


The subpoene required the witness Farran to bring the following: 
"Bring with you tl records, data, memoranda, and cor- 
respondence of every kind, dharacter and description regarding 
your meetings with Officer Johnson of the Metropolitan Police 
Department, the husband of Mrs. Joyce Johnson, defendant in 
Criminal No. 601-63, and with particular reference to the visit 
of Mrs. Joyce Johnson to Pr 
Delores Hill, e patient at 
questea covers the period Ja 1, 1963 to date. Also bring 
with you ell information with respect to lie detector test given 
the said Officer Johnson ang his wife, Mrs. Joyce Johnson." 


Of course en accused is entitled to compulsory process. A 
defendant is permitted to call any witness and has the right to put that 
witness on the stand. The opposition{ has @ right to object and the court 
then can pass upon the admissibility 4nadmissibility of the tendered 


testimony. In the instant case we were attempting to show, and we could 


have shown, that not only certain polfice officers but the Assistant United 


States Attorney constantly badgered the husband of the appellant (Private 
§ 


7 
t 
. 


Theodore Johnson) to force his wife to furnish testimony -- we|say false 
testimony. In fact he was threatened with disciplinary action! it he refused 
to cooperate. | 
The most important aspect of the tendered testimony of Captain 
Farran did not come to light until after the appellant had been convicted. 
Had we been permitted to interrogate Officer Farran we would then have as- 
certained for the first time the matter of the telephone recor?fings. That 
would have changed the whole posture of the case. We have already alluded 
to the fact that the United States Attorney's office willfully!and delib- 
erately suppressed evidence. This evidence had to do with surreptitious 
telephone recordings -- recordings made in violation of the Federal Commni- 
cations Act. Undoubtedly the United States Attorney's office felt that 


they could safely overcome this hurdle before the trial judge in this case. 


In fact the trial judge came to the rescue of the United States Attorney's 
| 


office, The same United States Attorney's office was afraid in a later 

case before Judge Youngdahl not to reveal the matter of the telephone re- 
cordings and it wasn't until these recordings were revealed in|the court- 
room of Judge Youngdahl that we then ascertained that recordings had been 
made of the teiephone calls of the appellant in this case and there was a 
concerted and organized effort to interfere with effective assistance of 

counsel. Therefore, the failure of the trial judge to permit us to inter- 


rogate Captain Farran brought about an unjust and an unwarranted conviction. 


VIII. When an accused is on trial for the crime of bribery, the admission 
in evidence of an abortion performed by another resulted in preju- 


dicial error to the accused. 


At Page 7 of the transcript of proceedings, September 19, 1963, 


with the Assistant United States Attorney questioning a police jofficer, 


"BY MR. LOWTHER: » 


Q All right, and wi you relate in substance to his Honor 
and the jury what informstiion you received from Mrs. Hill? 


MR. LAUGELIN: Wd object, Your Honor. 
THE COURT: May J speak to counsel. 


‘ 


(At the bench: ) 


MR. LAUGHLIN: Well, it would be hearsay, Your Honor. 
The cefendant was not present. 
7 


(Continuing at Pege 8:) 
MR. LOWIHER: My answer to that, Your Honor, is this: 
I offer this es proof of what was said, not proof of the fact of 
the truth of it, and under that I say it is not hearsay. 
THE COURT: What is the purpose of offering it? 
MR. LOWTHER: I went to show, Your Honor, that the 
police did have a report at that time of an abortion and they 
were officially investigating an abortion case. 
MR. IAUGHLIN: Well, that still wouldn't alter any 
hearsay rule. But of course it is prejudice, and of course it 
can be established that, I assume, they are going to have Hill 
on the witness stand. It will be that maybe after Hill testi- 
fies there might be some basis. I know of no basis as of now 
receiving this. 
THE COURT: I will overrule the objection.” 
Therefore, the officer was permitted to testify that Delores 
Hill stated that she had been abortted by Doctor Forte. We contend that 
this is hearsay end is not admissible on the theory of state of mind. 

And beginning at Page 56 to 60 of the Transcript of proceedings, 
September 19, 1963, we find this: 

"BY MR. LOWTHER: 

Q Now I want you, i:’ you will, please, to tell His 
Honor and these ladies and gentlemen what, if anything, Mrs. 


Hill said to you as to what had happened to her before that 
date? 
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A Yes, sir. I asked her about when she had her last 
menstrual period. She stated it was sometime in October of 
1962. She stated that after she missed the ne::t period, she 
decided she was pregnant. She stated that sometime in 
December of 1962, she called a friend of hers. This friend 
had had an abortion that she knew about, and she wantied to find 
out the name of the person that this woman had the abortion per- 
formed by. 

She stated this person gave her the name of a Dr. Forte. 
She stated she wrote the name "Forte" down and looked up the ad- 
dress and ‘phone number in the telephone book. 

Sometime around the first part of Jamary, she stated she 
callec this number, and a man answered. She told him that she 
wanted an appointment. He told her -- 


Q Never mind what he told her. Just what she said to 
you. 


A She stated that she talked to the person over the 
‘phone, and sometime around January the 10th, she went to 
3809 Georgie Avenue, Northwest. There she met a man who iden- 
tified himself to her as "Dr. Forte." This man examined her and 
said that she was pregnant. She stated that she told him she 
wanted an abortion. The price would be $300.00, she Stated she 
had previously been told by -- 


Q Never mind what she had previously been told; just 
what she told you. 


4 She had borrowed $265.00 from the credit uniion where 
she worked, 


She returned on January llth. At this time an abortion 
was performed on her. She gave this Dr. Forte $265.00. 


8 On the llth, she said? 
A Yes, sir; January the lth. 
Q Go ahead. 


A She stated that nothing happened. So she returned 
the next day. And again an attempt was made to abort/her. The 
same operation that was done the first time on the 10th. She 
stated at that time she went home. She returned on the 
léth. At this time her husband took her up there. She was ex- 
amined, and this time she went on home. She was examined by Dr. 
Forte and went home, 


She stated that the week of the 13th of January that she 
become i11. ‘That this time she had a friend take her)/to Dr. 


Forte. She stated she again returned to Dr. Forte's office on 
the 19th; that she was again feeling ill. At this time she was 
told that she -- 


Q Never mind what she was told; just what she told you. 


MR. IAUGHLIN: Your Honor, we want it understood that 
all of this is over our obje¢tion on the grounds stated. 


THE COURT: Of course that is understood. 


|THE WITNESS: She told the doctor that she was sick 
and needed help. She stated!that she returned home, that was 
on the 19th. And on the 20th, the doctor contacted her, a Dr. 
Guy or Gey, and that he came out that day and examined her and 
gave her 2 shot. 


She ‘stated that on about the 21st, she was still ild and 
wanted to go to the hospital. She egain contacted Dr. Guy, and 
he said he would make arrangements for it. 


She stated that on the 23rd, I believe, her husband took 
her to Providence Hospital where she was admitted. 


BY MR, LOWTHER: 


Q | All right. Now at the time that you got through 

ing with Mrs. Hill in tht morning hours of Sunday, January 
27th, 1963, did you, in your capacity as a police officer, at 
the time lyou got through, did you consider this woman a witness 
in a case against Forte? f 


A Yes, sir; Idid. . 


Q  Ané aid you say anything to her at all, Officer, -- 
and by “her,” I mean Delores} Hill -- as to whether or not she 
would be expected to be d upon further by the police in con- 
nection with the Forte matte 


A | I told her that I pould return when her condition 
improved, and we would go + it again probably later on when 
she was released from the hospital, that we would have her down 
to our office to get a statenent. 


Q All right. Now, dpring the course of your talking 
with Delores Hill that mornibg of Sunday, January 27, 1963, -- 
yes or no -- did she or did the not tell you anything about 
receiving any ‘phonc calls from a female between January 10, 
1963, and the day she went ihto the hospital, which I believe 
she said was January 23, 1968? 


A Yes, sir; she did./ 
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Q All right. Will you tell the Court and the jury what, 
if anything, this ledy had to say in that regard? 


A She stated that on January 20th that she received a 
‘phone call from an unknown female. 


Q All right. And did she say anything more about any 
other calls from an unknown female -- yes or no? | 


A Not to my knowledge; no, sir. 


Q All right. Now at the time that you went out to see 
Delores Hill and at the time that you got finished talking with 
her, can you tell His Honor and these ledies and gentlemen 
whether or not you, in your mind as a police officer, had that 
matter under official investigation for abortion charges? 

| 


A Yes, sir; I did." 
At Page 81 there was received in evidence testimony as to con- 
versations with Doctor Forte and happenings in the office of | Doctor Forte. 
This vas admitted on the theory of the exception to the hearsay rule -- 
that is to say, admissibility on the basis of state of mind.| We contend 


this did not exist in this case and it was error to receive such testimony. 


IX. An accused is denied a fair and impartial trial when there is ac- 
mitted in evidence conversations with another, prejudicial to the ac- 
cused, when there is no opportunity for cross examination. 


| 
Refer to Point VIII of Argument on this point. | 


When the elements of the offense, if committed, amount jto ob- 
struction of justice as set forth in clearly defined terms in other 
sections of the Code, it was error to proceed under the bribery 
statute. 
The bribery statute, Title 22, Section 701, District of 
Columbia Code, reads as follows: 


“Whoever promises, offers, or gives, or) causes or 
procures to be promised, offered, or given, any money or other 


thing of velue, or makes or Yenders any contract, undertaking, 
obligation, credit, or securjty for the payment of money, or for 
the delivery or conveyance of anything of value, to any execu- 
tive, judicial, or other offycer, or to any person acting in 
any official function, or tojany juror or witness, with intent 
to inflmence the decision, adtion, verdict, or evidence of any 
such person on any question, fmatter, cause, or proceeding or 
with intent to influence himfto commit or aid in committing, 

or to collude in or allow a fraud, or make any opportunity for 
the commission of any freud,fshall be fined not more than five 
hundred @ollers, or be imprigoned not more than three years, or 
both. 


Since the indictment anc thefevidence in this case tended to 
show that the eppellent was trying to [influence the testimony of a witness, 
we believe thet the indictment should fave been brought under Section 1503, 
Title 15, United States Code. This repds in part as follows: 

"Whoever corruptly} or by threats or force, or by any 
threatening letter or commmnfication, endeavors to influence, in- 


timidate, or impede any witness, in any court of the United 
Stetes * * * shall ve fined kot more than $5,000 or imprisoned 


to the appellant her 
In the triel of the case we fmade the request for the appellant's 
Grant Jury testimony since appellant Hac testified before the Grand Jury. 
That request was denied. Of course wq recognize that a request of this 
kind vests mainly with the court's digcretion. However, when after the 


trial's conclusion it was developed: }(a) that information to the effect 


that appellant's constitutional right% had been violated; (bd) that there 


was a concerted and organized effort 4o deprive appellant of effective as- 
sistance of counsel; that she was trigked into coming to the United States 


Attorney's office and her conversatiogs there were recorded, and (a) that 
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when it was ascertained that her husband, a police officer, had been in- 
timidated and brow-beaten, there wes then a duty on the part, of the trial 
judge to make appellant's Grand Jury testimony available to the appellant 
so that the appellant could determine to what extent false evidence was 
presented to the Grand Jury and what evidence violating the husband-wife 
relationship wes presented to the Grand Jury and what testimony involving 
the client-attorney privilege was presented to the Grand Jury. Even after 
| 


all the recordings were played, the trial judge still refused to make 


available to appellant her Grand Jury testimony. 


| 
We refer the Court +o Motion For Grand Jury Testimony and also 


Amended Motion for Grand Jury Testimony filed in the lower court and trans- 
mitted to this Court as part of the record on appeal. | 
Of course it gocs without saying that when we finally ascer- 
tained that the United States Attorney's office had deliberately, know- 
ingly and willfully suppressed evidence vital to the defense and the matter 
of the recordings came to light, there was a duty on the part of the trial 


judge to make available to the appellant her Grand Jury testimony. 


| 
XII. The court erred in failing to give an instruction as to the failure 


of the Government to call a witness peculiarly available to the 

Government. 

In this case as we have pointed out, Detective Samuel E. Wallace 

was a target of investigation. He had been accused of soliciting a bribe 
from Dr. Forte and had consistently and at all costs refused to take a 


lie detector test and it is rather significant he was insisting that the 


| 
appellant in this case and the husband of the appellant take a lie detector 


+. Although we have stated the Grand Jury was to determine whether or 
| 


not Detective Wallace had solicited a Yribe, it was assumed that it would 
be @ good faith inquiry. However, it was ascertained that Wallace was 
virtually permittec to take over the irvestigation, to interview witnesses 
and to exonerate himsel?. His name c up repeatedly during the trial. 
He was behing the scenes. The Assist. United States Attorney very care- 
fy keot him from the courtroom in view of his activity and in view of 
the improper activities of the Assist. United States Attorney in keeping 
the true facts from the jury, we askec fchc Court to give the follo:vring in- 
struction to the jury (Tr. 392, Septembler 25, 1963): 

"MR. LAUGHLIN: * 4 * Then I would ask Your Honor to 
give this instructica to the fury: If you believe that any 
witness was peculiarly available to either party and that party 
failec to call such witness, jyou have a right to infer that the 


testimony of that witness if ‘rallec would have been unfavorable 
to the party whose duty it was to call him.” 


The request wes denied. ach we realize that the giving of an 


instruction es to a “missing witness” ips largely within the discretion of 
the court, we believe the facts in this! case required the trial judge to 
give such an instruction as to Detective Wallace. It may well be argued 
that the appellant could have subpoe : Wallace. However, Wallace would 
have been antagonistic to the appellant| We would have had to vouch for 
his credibility. The most recent discuBsion on this is McAbee v. United 
States, 111 U.S. App.D.C. 74; 294 F.2d 703. Also see II Wigmore Evidence, 


Section 287, Third Edition, 1940. Y 
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XIII. Under Bollenbach v. United Recor 326 U.S. 607, there was a duty 
on the part of the trial judge to correctly set forth all the es- 
sentiel elements of the indictment. 

The accused is entitled to an instruction embracing the allcga- 


tions contained in the indictment. The’ indictment in this case used the 


following language: 


"That on or about January 20, 1963, withia| the District 
ot Columbia, the defendant Joyce Johnson dic corrupt eee and 
promise money and other things of value to ons Delores Hill, 

*%* * as a bribe, present and reward, :rith the intent to in- 


fluence the evidence and testimony of the seid Dclores Hill.” 


389, 


"* * * in order for youto find the 
the Government must prove beyond a reasonable d sot ane 
four essential elements: (1) That Delores Hill knewlor ho 
reason to believe that she was to be a «witness in 2 proc occeding 
(2) That the defendant Joyce Johnson knew or 
believe that Delores Hill sould be e witness i 
ceeding; (3) That the defendant Joyce Johnson made ar 
money or other thing of value to Delores Hil; and (8) That the 
offer was intended to influence the testimony of Delores Hill i 
a proceeding." 


The trial judge failed to inform the jury that it had to be done 


"corruptly". At Transcript 392, September 25, 1962, tre find tinis: 


where you gave that rourth element, Your Ho on the in ent, 
I think it would have to be ‘corruptly’. 


"MR, LAUGHLIN: * * * We would like % make the point, 


THE COURT: Of course I used the language which you 
gave me in your charge. I used your languase. 
| 


MR. LAUGHLIN: Yes, but as I understand -- 


THE COURT: The offer w Y ded a influence the 
testimony of Delores in a proceeding s the language. 


MR. LAUGHLIN: Your Honor, in ins 
broken up the four different clements, aad 
time. Then as to the fourth, but then -- 


THE COURT: I think my charge is adequate. 
deny your request." 


It is our view that under Bollenbacii v. United States, 326 U.S. 
607; 66 S.Ct. 402, that it was error to refuse the request mad¢ by the 


defense. 
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XIV. The lower court erred in improperJy restricting argument of counsel 
in the presence of the jury. 
In argument of counsel at 350 we find this (Sept. 25, 1963): 


"MR. LAUGHLIN: * * * Now Phat you do not see, and what Mr. 
Lowther has not made available to » is what went on behind the 
scenes. It is never a pleasant subject, members of the jury, to 
refer to police bribery, police down, because I suppose there 
has been police bribery and there have been shakedowns from time 
immemorial. And I suppose as the distinguished Director of the 
Burean of Investigation knows, whotis like the Rock of Gibraltar 
as far as integrity is concerned, te will probably always have 
police bribery. H 

Vv 


New, merbers of the jury,|it simply comes down to this: 
Doctor Forte -- end he is not on tfial here. As the trial pro- 
gressed you would think he was. He is not here to defend himself. 
Bere you have 2 faithless police officer, Sergeant Wallace. 


MR. LOWITHER: Your Honor }- 


THE COURT: Sergeant Wi e is not on trial here either, 
Mr. Leughlin.' Please understand +. You understand the Court's 
rulings. 


MR. LOWTHER: May we comej to the beach? 

TSE COURT: Yes. 

(At the bench: ) 

THE COURT: ‘The Court is ‘of the opinion that there is no 
evidence in this case that implicates Sergeant Wallace as having 
cormitted any crime. 

YR. LUGELE: well, I tend, Your Honor, thet your 
remarks were improper, and that you had no right to meke them in 
the presence of the jury. And I t to preserve that point. I 
want to allege here that what Joyce Johnson has said, that is a 
part or the evidence. 

THE COURT: Listen to me.| what Joyce Johnson has said 
that Doctor Forte told her is not evidence of the truth of those 
statements. 

MR. LAUGHLIN: Of course 


THE COURT: There is no dence that Wallace committed 
any crime in this case. 


MR. LAUGHLIN: But, however, I am going to call attention 
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to the fact that Sergeant Wallace was not produced on the stand to 
deny that. And -- 

THE COURT: What do you say to that, Mr. Lowther? 


MR. LOWTHER: I say that this is not admissible either, 
Your Honor. It is not proper argument 


THE COURT: I am of the opinion that is not proper argument. 


MR. LAUGHLIN: In other words, you ere not going to let me 
refer to the fact that they didn't produce Sergeent Wallece? 


THE COURT: That is correct. 


MR. LAUGHLIN: And, of course, I want an exception to that. 


In other words, I can't refer to the argument of Joyce 
Jobnson -- I mean, her testimony on the stand? | 
| 

THE COURT: You may refer to Joyce Johnson's testimony on 
the stand but you may not say that there is any evidence in this case 
that Wallace undertook a shakedown, because there is any evidence 
in this case to that effect. 


MR. LAUGHLIN: The point is this: that Joyce Johnson said 
that -- 


THE COURT: That merely is indicating her state of mind end 
that is the only purpose for which you offered it. There is no 
evidence in this case he undertook a shakedown. 


mr. laughlin; I take it, it doesn't show he took a bribe, 
I agree with you. But it was permitted to show state of mind. 


THE COURT: The only thing you may say is Doctor Forte told 
her, and that is all. 


MR. LAUGHLIN: In other words, told her that Wallace was 
trying to shake him down. 


THE COURT: There is no evidence that Wallace jin fact tried 
to shake him down. 


MR. LAUGHLIN: I don't want Your Honor to get exercised. 


THE COURT: I am getting a little exercised. [ think you 
are making improper argument. 


MR. LAUGHLIN: I think it was improper what Your Honor did, 
and I think I have preserved the point. I think what I did was 
entirely proper. I don't retrieve (sic). I have a right to stand 
on it. | 


: 
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TSS COURT: Ycu may proceea." 
Then the final ergument comtinued in the presence of the jury as follows 
(Tr. 353, Sept. 25, 1963): 


"MR. LAUGHLIN: Members of the jury, you head, of course, 
the testimony of Joyce Johnson, that Doctor Forte had received a 
message, & telephone call, from someone in the police department, 
enc thet a policeman Wallace neededi money badly. Now, of course 
there has been no evidence here that there actually was a bribe, 
because we have not heard from Officer Wallace. 


MR. LOWTHER: If Your Honor pleases -- 


TSE COURT: Mr. Laughlin, that is contrary to the Court's 
instructions. Please do not repeat it. Don't proceed along those 
lines. 


MR. LAUGHLIN: Very well. All right. However, Your Honor, 
I want to preserve the point. My view is that I have the right to.” 


The final ergument contimed at Page 355 as follows: 


"MR. LAUGHLIN: Now, members of the jury, I think one of 
the most significant things in this: case is how the name Wallace was 
kept cut of the case. And I refer you to something that took place, 
ené so thet no one can say that any witness has been misquoted, the 
reporter has made that available. You recall up to a certain point 
she (witness Delores Hill) didn't kmow anything about Wallace's 
participation in the case, and then: this is what took place on 
Monday. a had reference to ea stetement signed by the complaining 
witness: 


‘Question: Hed you signed any statement at that time? 
‘hnswer: Ho. 


"Question: You had not given any statement to the police at 
thet time, had you? . 


‘Answer: Yes, I had. , 
"Question: To whom had you given that statement? 


‘Answer: To Sergeant weltkce. 


"Question: Sergeant Wallece. Oh, :rou remember now? Is 
that right? ; 


‘Auswer: No, not Wallace; it was ‘Wilson. 


*Question: What's that? 


- 55- 


‘Answer: I think it was Wilson. I said Wallace because he 
was on my mind.'" 


And the argument continued at 356: 
"MR, LAUGHLIN: Now, why did she say that? 


THE COURT: Mr. Laughlin, I think you should read the next 


two questions and answers. 
| 


MR. LAUGHLIN: Your Honor, I feel it is improper for you 
to ask me to do that, but I will do it. 


THE COURT: Very well. 

MR. LAUGHLIN: 'Question: Miss, let me ask 
point: Before you testified here, were you ever told 
not to say anything about Sergeant Wallace? 

"answer: Was I ever told I was not? 


‘Question: Yes. Were you ever told not to mention his 
name when you testified? 


"Answer: No, I was not.'" 
Our point is this: We were required to only refer to that part 
of the testimony which in our judgment was for the benefit of the defense. 


The Assistent United States Attorney, of course, had the right to read any 


other part of the testimony. We do not believe it was the function of the 


triel judge to interrupt and it further indicated in our mind a disposition 


| 
on the part of the trial judge to keep Wallace out of the case. 
| 
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{ 
There was a duty on the part of the! prosecuting attorney as a 


{ 
representative ‘of the people to a ace to the accused and to 


the court the fact that surreptitichs and deceitful recordings 
had been made of her conversations feithout her knowledge and con- 
sent, and it resulted in e violation of her constitutional rights 
millifying her trial. 

As to argunent on this point, see Points numbered I, II, III, 
The trial judge abused his discretion in denying a motion for new 
+riel when it was ascertained after the trial's conclusion that 
unlawful recordings had been made of accused's conversations and 
seia recordings used in the grand jury proceedings against her to 
oring about her indictment. 

See argument under Points numbered I, II, III and V as to this 

point. 

TI. There wes 2 violation of appellant's constitutional rights when, 
without advice to the appellant, the prosecuting officials 
recordea her conversations and used this information against her 
before the Grand Jury. 

The applicability of the recent Supreme Court cases -- Massiah 

v. United States, Gb S.Ct. 1199, and Escobedo v. Illinois, 84 S.Ct. 1758 
-- are controlling here. The instant case, we believe, presents a factual 
situation more pronounced than that existing in Massiah and Escobedo. 

It was know that the appellant was ae target of investigation and that 

the United States Attorney sought to indict her and yct persisted in 
interrogating her. |Not only is it more flagrant than Escobedo and 


Massieh but it is a’ willful violation of appellant's constitutional 
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rights in that they were by means of subterfuge obtaining information 
from her that compelled her to testify against herself before the 
Grand Jury. In Massiah and Escobedo the complaint in effect |jwas simply 
this: Is it proper to interrogate an accused while in police custody 
without the benefit of a lawyer. In Escobedo and in Massiah [there was 
no secret recording of telephone conversations and no secret jrecordings 
of visits to the office of the police and the prosecuting officials. 
In the instant case the conduct of the Assistant United States Attorney 
and Detective Wallace was despicable indeed. Both of them, without 
advice to the appellant, recorded her conversations and used |that egainst 
her before the Grand Jury. 
XVIII. There was a deliberate violation of the Federal Communications 
Act in recording conversations with the accused without her 
knowledge and consent. 
In our judgment the recordings in this case willfully and know- 
ingly violated the provisions of the Federal Communications Act. It is 
to be assumed that Assistant United States Attorney Sullivan, Assistant 
United States Attorney Lowther and Detective Wallace were aware of the 
provisions of the Federal Communications Act. Of course the /appellant 


in this case did not consent to the divulgence of the telephone conver- 


sations. In fact she was unaware of the recordings being made of the 


telephone conversations. In our judgment when artifice, design and 
trickery are utilized, even the consent is of no consequence |jand cannot 
be considered a voluntary consent. 
In Weiss v. United States, 308 U.S. 321, 60 S.Ct. /269, Justice 
Roberts, speaking for a unanimous Court, said this: 


"We come, then to the Government's second proposi- 
tion, -- that disclosure of the intercepted communications 


was ‘authorized by the sender" within the meaning of the 
clause. It is true that one{ or both of the parties to each 
of the admitted communications attested in the manner we 
heve indicated to the intercepted conversations. This 

is seid to amount to a conseht to the divulgence of the 
subject matter and to satisfy che statute in that respect. 
We think the position is untenable." 


Justice Roberts continued: 


"Fne Act contemplates voluntary consent end not 
enforced agreement to publicktion. The participants were 
ignorant of the interception] of the messages and did not 
consent thereto.” 


And the opinion further related: 


"We hold that Sectiion 605 rendered the communica- 
tions inadmissible, and that) it was prejudicial error for 
the trial ccurt to admit them either by permitting the 
Gefendants who turned state's evidence to read the trans- 
cripts or allowing the prosecutor to put the transcripts 
and phonographic records intb evidence upon identification 
by the parties to the conversations.” 


As a matter of fact the instant case is more revolting than 


, 
the facts set forth in the Weiss case.! In the instant case we have 


f 
trickery utilized and in addition we nave the Assistant United States 


Attorney deliberately and willfully suppressing evidence in that the 
Assistant United States Attorney, ¢c to his obligations and duties 
@s an honorable public official, failed to disclose to the defense and 
to the court the recordings made in t : gs case in violation of the Federal 
Communications Act. Since these were used before the Grand Jury to the 


prejudice of the appellant, it follows that the indictment should be 
dismissed. 


The prosecuting officials were apparently of the view that the 
end justified the means and since it was the intent and desire of that 
office to protect a policeman who had joeen accused of bribery and with 


the vast power of the Government behiri them, a violation of the consti- 
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tutional rights of the accused was of minor consequence as long as they 


achieved their objective. It has been well said that the United States 


| 
Attorney, being the representative of the people, may prosecute with 


vigor and while he may strike hard blows he cannot strike foul blows. 


We must never overlook the admonition of Justice Brandeis in Olmstead v. 
United States, 277 U.S. 438: 


"Decency, security and liberty alike denand that 
government officials shall be subjected to the same rules 
of conduct that are commands to the citizen. Ina govern- 
ment of laws, existence of the government will be imperiled 
if it fails to observe the law scrupulously. Our govern- 
ment is the potent, the omnipresent teacher. For good or 
for ill, it teaches the whole veople by its example.) * * * 
If the government becomes a lawbreaker, it breeds contempt 
for law; it invites every man to become a law unto himself; 
* * * To declare that in the administration of the cCrininel 
law the ends justifies the means -- to declere that the 
government may commit crime in order to bring about the 
conviction of a private criminal -- would bring terrible 
retribution. Against that pernicious doctrine this court 
should resolutely set its face." 


In our judgment the activities and tactics pursued by the Govern- 
ment officials in this case reveal a revolting episode in law enforcement. 

It follows, therefore, from what has been said, that) the trial 
was not a fair one and there is a necessity for a new one. We say 


further that the mandate of this Court should direct that the indictment 


be dismissed. 


James J. Laughlin 


ames J. ughlin 
National Press Building 
Washington, D. C.) 
Counsel for Appellant 
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QUESTIONS PRESENTED 


In the opinion of appellee the following questions are 
presented on appeal: 


1) Did the trial court err in denying the motion to 
dismiss the indictment where the court found sufficient 
competent evidence to support the indictment, even assum- 
ing that some incompetent evidence was presented to the 
grand jury? 

2) Where appellant stated vague reasons in support 
of her motion to examine the grand jury proceedings, did 

_the trial court abuse its discretion in denying the mo- 
tion? 

3) Did the prosecution suppress evidence favorable to 
the defense where appellant did not know that the Gov- 
ernment had recordings of her conversations with an 
Assistant United States Attorney made prior to arrest 
or indictment and where the prosecution did not, in any 
form, use the recordings during trial? 

4) Did the trial court err in admitting testimony, 
which parenthetically showed the criminal acts of another, 
in order to establish that the complainant knew herself 
to be a witness in possible judicial proceedings at the time 
of the bribe offer? 

5) Did the trial court err in ruling as immaterial the 
testimony about a police officer, which would show 
that he was involved in an aspect of the investigation 
after the commission of the offense, where the officer was 
not shown to have any connection with the case either as 
a witness or participant in the criminal acts nor that he, 
in any way, affected the testimony of the witnesses? 

6) Was counsel for appellant unduly restricted in clos- 
ing argument when the court did not allow him to argue 
matters which were not supported by the testimony? 

7) Where a witness, a police officer, was not peculiarly 
available to the prosecution and appellant made no at- 
tempt to secure the presence of the officer for testimony, 


0 


did the trial court err in denying the “missing witness” 
instruction? - 

8) Were the trial court’s instructions to the jury, 
which closely followed the written requested instructions 
of appellant, sufficient to explain the elements of the 
offense? 


Counterstatement of the Case. 
Statute Involved 

Summary of Argument... 
Argument: 


I. The Trial Court did not abuse its discretion in deny- 
ing appellant’s motion to dismiss the indictment 


II. No evidence favorable to appellant was suppressed 
in the prosecution. 


III. Testimony showing that the Complainant was aware 
of here role as a witness was properly admitted 


IV. Immaterial testimony was properly kept out of the 


V. Counsel for appellant was properly restricted from 
arguing matters which were not in the testimony 
presented to the jury: 


VI. The request for a missing witness instruction was 


properly denied 


VII. The charge to the jury explained all the essential 
elements of the criminal act 
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COUNTERSTATEMENT OF THE CASE 


By indictment filed on July 2, 1963, appellant was 
charged in a one count violation of Title 22, District of 
Columbia Code, Section 701 (bribery). A trial by jury 
followed and on September 25, 1968, she was found guilty 
as indicted. By judgment and commitment filed on April 
14, 1964, appellant was sentenced to a term of imprison- 
ment for a period of eight to twenty-four months. (See 
Record. ) 

Prior to trial, on September 28, 1963, appellant filed a 
motion to dismiss the indictment and requested a hearing 
to determine whether irregularity in the Grand Jury 
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lack of competent evidence for the in- 
such a dismissal. The court, after hear- 
ied the motion on September 24. (See 


lice officers testified about the interview 
the early morning of January 27, 1963 
with Mrs. Delors Hill, while she was a patient at the 
Providence Hospital, 12th and Varnum Streets, North- 
i ‘ormed the officers that an abortion was 
performed on he in the District of Columbia by a Dr. 
‘Allan Forte. Fo} this operation Mrs. Hill borrowed some 
money and paid} Dr. Forte an amount of $264.00. De 
tective Buch, who conducted the second interview of the 
morning, statedjthat at this point he considered Mrs. 
Hill a witness $n: any future action which might arise 
against Dr. Forte. Mrs. Hill was also advised that the 
officer would return after her physical recovery to take 
more testimony. |(Tr. 3-10, 52-60.) 

Mrs. Hill testified and elaborated on her experience 
with Dr. Forte,jthe manner in which he was contacted, 
paid, and the procedures used in the actual abortion 
which occurred dn January 11, 1963 (Tr. 76-84). Follow- 
ing the abortion, Mrs. Hill became very ill and sought 
medical assistatce from Dr. Forte (Tr. 84-88). Her 
health did not rfturn. On January 20, Mrs. Hill received 
the first of sevewal calls from an unidentified woman, who 
was later identified as appellant. The unidentified woman 
stated during conversation that she was calling at the 
instance of Dr.| Forte and advised Mrs. Hill as to the 
names of severall physicians who might assist in treating 
the illness (Tr.} 88-91, 93-95, 192). Appellant’s unlisted 
phone number was given to Mrs. Hill, who jotted it down. 
The phone aes was introduced in evidence (Tr. 91- 
93, 160). Though appellant’s advice was followed, recov- 
ery did not resfilt from the medical treatment. On Jan- 
uary 23, with Swelling throughout her face and throat, 
Mrs. Hill was taken to Providence Hospital (Tr. 94-95). 
Four days later she was interviewed by the police officers 
with regard to the abortion. At that time Mrs. Hill was 
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aware that she might be a witness in any criminal action 
against Dr. Forte (Tr. 96-98). 

The following day, Monday, January 28, 1963, appel- 
lant Joyce Johnson arrived in the complainant’s hospital 
room around eight p.m., the close of visiting hours (Tr. 
99). Mrs. Salina Quarles, a friend of Mrs. Hill, saw ap- 
pellant enter, ask for Mrs. Hill, go over to her bed, and 
draw the curtain. Mrs. Williamson, another friend of the 
complainant’s was standing at the foot of the bed when 
appellant arrived. Since visiting hours were concluding, 
both Mrs. Williamson and Mrs. Quarles left the hospital 
shortly after appellant’s arrival. (Tr. 99-100, 162-165). 
Appellant, who was unknown to Mrs. Hill, then said to 
her, “I understand you made a statement to the police?” 
Mrs, Hill replied that she had. Appellant continued, 
“Well, you don’t have to sign that statement. They do 
that to you all the time, when you are sick like that, try 
to make you talk. What good would it do if you talked 
against him (Dr. Forte)?” Mrs. Hill then told appellant 
that the statement to the police was not the result of any 
browbeating but was made of her own free will, “and 
(the police) weren’t giving me any talk, and that the only 
way for them to treat me was for me to tell what had 
happened because I was dying.” (Tr. 100-101.) 

Appellant replied that she had spoken with Mr. Hill 
and offered him some money “to pay for the hospital bills 
and anything else that came up,” if Mrs. Hill did not 
sign any statement to the police. Mention was also made 
about offering Mr. Hill five hundred dollars in addition 
to paying the hospital bills. Appellant wanted to know if 
Mrs. Hill would be willing to take some “money rather 
than to testify against Dr. Forte because he had a family 
and children,” (Tr. 100-101). 

Aside from the testimony of the police officers, Mrs. 
Quarles, and Mrs. Hill, no other testimony was presented 
by the prosecution nor was any reference made to the 
tape recordings of conversations between appellant and 
an Assistant United States Attorney. 

Appellant took the stand, admitted making several 
telephone calls to Mrs. Hill, at the instance of Dr. Forte, 


4 


relative to medical treatment for “a kidney infection or 
something” (Tr. 223-224), and to visiting Mrs. Hill at 
the hospital. She denied offering the bribe, indicating 
that the visit to the hospital was merely because appellant 
had on the telephone advised Mrs. Hill as to medical 
treatment and thus had an interest in the patient’s con- 
dition. (Tr. 224-228, 250-272.) Contradictions in appel- 
lant’s testimony were shown (Tr. 275-278, 317-824). In 
addition to appellant’s testimony the defense presented 
several character witnesses. 

Following conviction appellant filed several motions: a 
motion for a new trial, alleging that tape recordings of 
appellant’s conversations were taken in violation of her 
constitutional rights; a motion for the production of the 
grand jury testimony, having to do with the limitations 
of the assistance that counsel was able to give to appel- 
lant, and that unfair tactics were used to interrogate and 
browbeat appellant before the grand jury; and a motion 
to dismiss the indictment, charging that no credible evi- 
dence was presented to the grand jury to support the in- 
dictment. (See Record.) 

At the instance of appellant the trial court devoted a 
considerable amount of time to listening to the tape re- 
cordings of the conversations, occurring prior to arrest or 
indictment, between appellant and an Assistant United 
States Attorney. The trial court, in denying all of the 
motions, stated, “. . . I have reviewed the grand jury pro- 
ceedings and find that there was competent evidence to 
support the indictment. I will deny your request to ex- 
amine the grand jury minutes.” (Transcript of Decem- 
ber 6, 1963 and January 10, 1964, at Tr. 307.) 

This appeal followed. 


STATUTE INVOLVED 


Title 22, District of Columbia Code, Section 701, pro- 
vides: 


Whoever promises, offers, or gives, or causes or 
procures to be promised, offered, or given, any money 
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or other things of value, or makes or tenders any con- 
tract, undertaking, obligation, credit, or security for 
the payment of money, or for the delivery or con- 
veyance of anything of value, to any executive, ju- 
dicial, or other officer, or to any person acting in any 
official function, or to any juror or witness, with 
intent to influence the decision, action, verdict, or 
evidence of any such person on any question, matter, 
cause, or proceeding or with intent to influence him 
to commit or aid in committing, or to collude in or 
allow any fraud, or make any opportunity for the 
commission of any fraud, shall be fined not more than 
five hundred dollars, or be imprisoned not more than 
three years, or both. 


SUMMARY OF ARGUMENT 


I 


Prior to trial appellant made vague allegations and 
requested a hearing to examine the circumstances of the 
grand jury proceedings. Vague allegations are not suf- 
ficient to support the need for such a hearing, and the 
trial court properly exercised its discretion in denying the 
motion. After trial appellant filed anew a motion to dis- 
miss the indictment and urged that incompetent evidence 
was presented to the grand jury which rendered the in- 
dictment defective. The trial court, after a lengthy and 
exhaustive hearing, at which the allegedly incompetent 
evidence was presented, denied the motion and noted that 
the court was satisfied that sufficient competent evidence 
was presented to support the indictment. 


II 


Appellant’s argument that the prosecution suppressed 
evidence favorable to the defense is without merit. The 
“suppressed” evidence consisted, in the main, of tape re- 
cordings of conversations between appellant and an As- 
sistant United States Attorney, which occurred prior to 
arrest or indictment. It is inconceivable that such con- 
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versations, where appellant was present, can be consid- 
ered “suppressed” evidence. Further, the prosecution did 
not, in any fashion, use these recordings during trial. 


i 


The trial court properly admitted evidence to show that 
complainant Hill knew she might be a witness in criminal 
proceedings against Dr. Allan Forte on charges of abor- 
tion. Some of this testimony, though referring to the 
abortion itself, was nevertheless admissible to show state 
of mind of the complainant. Appellant was not implicated 
in the commission of the abortion by this testimony. 

t ey 

Appellant sought to go far afield and present testimony 
which would show that a particular police officer was 
biased against her. The trial court properly considered 
that none of this testimony was material since it had no 


bearing on the testimony of any of the witnesses with 
regard to the criminal act charged in the indictment. 


v 


The trial court properly restricted counsel for appellant 
from arguing matters which were wholly unsupported by 
the testimony before the jury. 


vI 


A missing’ witness instruction was properly denied. 
Appellant made no showing that the “missing witness,” 
a police officer, was peculiarly available to the Govern- 
ment nor did she make any effort to have the witness 


subpoenaed either as a defense or court witness. 


vil 


The trial court’s instructions closely followed the re- 
quested written instructions of appellant. The court was 
not required'to grant additional oral instructions which 
were adequately covered in the comprehensive charge. 
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ARGUMENT 


I. The Trial Court did not abuse its discretion in deny- 
ing appellant’s motion to dismiss the indictment. 


(See Tr. 268-269) 


Before trial appellant filed a motion to dismiss the in- 
dictment and specifically requested a hearing to determine 
‘Gf there was irregularity in the Grand Jury proceedings 
and a lack of competent evidence” to support the indict- 
ment. In an affidavit filed with the motion appellant 
alleged that during the grand jury proceedings “she was 
constantly badgered, threatened, and made ill at ease.” 
As an example of this behavior appellant asserted that 
the grand jury foreman, at one point, asked whether ap- 
pellant’s supervisor at work was notified about the pos- 
sible difficulties in which she was involved. (See Record.) 
These allegations were vague and the grounds too in- 
sufficient to require the trial court to make an inquiry 
into the grand jury proceedings. In similar circumstances 
a court held that an inquiry into the grand jury pro- 
ceedings was not required to support the defendant’s 
“expectation or hope that material will turn up to support 
a proper plea.” The court further stated, “The effect of 
granting such a motion would be to break down all legal 
checks against technical, dilatory tactics. The strong pre- 
sumption of regularity of grand jury proceedings would 
no longer prevail.” United States v. American Medical 
Ass’n., 26 F.Supp. 429, 481 (D.D.C. 1939). See, Carrado 
v. United States, 98 U.S. App. D.C. 188, 188, 210 F.2d 
712 (1953), cert. denied, 847 U.S. 1018 (1954) (which 
cites United States v. American Medical Ass’n., supra, with 
approval). Nor does the fact that appellant appeared be- 
fore the grand jury—she was not under arrest or in- 
dictment at the time—and was nervous create an unduly 
coercive situation. “That (the witness) was nervous and 
confused during his testimony—a not unusual reaction 
of a witness—is not sufficient to render testimony in- 
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voluntary.” United States v. Cleary, 265 F.2d 459 (2d 
Cir. 1959), cert. denied, 360 U.S. 936. 

At the conclusion of the trial appellant filed a new 
motion to dismiss the indictment and a motion for the 
production of the grand jury testimony.’ At this point 
appellant alleged that certain recordings of conversations 
between her and an Assistant United States Attorney and 
between her husband and the same Assistant, the conver- 
sations all occurring prior to arrest or indictment, were 
improperly presented to the grand jury.? Nothing in the 
record suggests that any of these conversations were pre- 
sented to the grand jury. 

Even assuming that the recordings were improperly 
made and then improperly presented to the grand jury, 
the reception of such evidence does not irreparably taint 
the indictment so as to require a dismissal of the case.* 
As recently as July 16, 1964, this Court, en banc, in 
Short v. United States, —— U.S. App. D.C. ——, —— 


2 Production of the grand jury testimoy for use by the defense 
is a matter of discretion with the trial court. Rule 6(e), Fed. R. 
Crim. P. See, Jackson v. United States, 111 U.S. App. D.C. 353, 297 
F.2d 195 (1961): Bowser v. United States, 115 U.S. App. D.C. 302, 
318 F.2d 273 (1963): cf. DeBinder v. United States, 110 U.S. App. 
D.C. 244, 292 F.2d 737 (1961). 


2In the second motion to dismiss the indictment, made after 
conviction, appellant stated her first awareness that her conversa- 
tions with the Assistant United States Attorney were recorded. 


2 Though not introduced at trial, appellee does not concede that 
the recordings were jaadmissible evidence. The recordings were 
merely a transcription of conversations between appellant and an As- 
sistant United States Attorney occurring prior to arrest or indict- 
ment. Neither Massiah v. United States, 377 U.S. 201 (1964), which 
involves admissions made by the defendant, in the absence of coun- 
sel, to an agent of the police after indictment, nor Escobedo v. Illi- 
nois, 378 U.S. 478 (1964), which held that in the particular circum- 
stances of that case the accused was constitutionally entitled to 
counsel after arrest but before indictment, is applicable here (Br. 
56, 57). In the instant case appellant came and left the office of 
the Assistant United States Attorney at will. No indication is 
present that she desired the presence of counsel during these con- 
versations. The testimony does not clearly show when appellant 
first acquired counsel. See, Transcript of January 10, 1964, Tr. 
268-269. 
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F.2d —— (Nos. 17689 and 17691) considered whether 
an indictment must be dismissed where evidence was im- 
properly presented to the grand jury. Citing Lawn v. 
United States, 355 U.S. 339 (1956); Holt v. United 
States, 218 U.S. 245 (1910); and Costello v. United 
States, 350 U.S. 359 (1959), the Court stated that the cases 
are clear that reception of inadmissible evidence does not 
invalidate the resultant indictment. Slip opinion at p. 36- 
37. And see Coppedge v. United States, 114 U.S. App. 
D.C. 79, 311 F.2d 128 (1962), cert. denied 373 U.S. 946 
(1963). * 

A motion to quash an indictment for the absence of 
competent evidence to support it before the grand jury is 
addressed to the discretion of the trial court, and its ac- 
tion thereon will not be reversed except upon a showing 
of abuse of discretion. Carrado v. United States, supra; 
United States v. Tane, 329 F.2d 848, 853 (2d Cir. 1964). 
In the instant case the trial court listened to all of alleged- 
ly incompetent testimony, the tape recordings of the con- 
verations between appellant, her husband, and the Assist- 
ant United States Attorney (Transcript of December 6, 
1963 and January 10, 1964). After hearing the record- 
ings the trial court held, “I have reviewed the grand jury 
proceedings and find that there was competent evidence 
to support the indictment.” Compare, Short v. United 
States, supra, slip opinion at 20-21. Having found com- 
petent evidence to support the indictment, the motion to 
dismiss was properly denied.‘ 


4In Short v. United States, supra, the case was remanded to the 
trial court for a determination as to the competence of the evi- 
dence supporting the indictment. The ruling of the case was 
“limited to the present case and cases in which indictments are 
hereafter found or sought.” Slip opinion at p. 22. No further 
action is necessary in the instant case since the trial court has 
determined that sufficient evidence exists to support the indictment. 
In addition, the Short rule is inapplicable because the indictment 
here was filed on July 2, 1963. 
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Il. No evidence favorable to appellant was suppressed 
in the prosecution. 


In an attempt to shoot every arrow, real or imaginary, 
in the legal quiver appellant argues that the prosecutor 
suppressed evidence which, if available, would have assist- 
ed in the preparation of the defense. The evidence which 
the prosecutor’ “suppressed” consisted of tape recordings 
of conversations between appellant and an Assistant 
United States Attorney and other talks between 
appellant’s husband and the same Assistant. None of 
these conversations were either presented in evidence at 
trial or used in impeaching appellant’s testimony. Nor 
does any suggestion exist that the Government was able to 
learn any additional facts of the case through these con- 
versations. 

To learn fuily the circumstances under which the re- 
cordings were made the trial court held a lengthy hearing 
and listened to all of the recordings. (Transcript of De- 
cember 6, 1963, and January 10, 1964.) Throughout the 
conversations appellant and her husband indicated a con- 
sistent and adamant attitude of no wrongdoing. At trial 
appellant testified in much the same vein. 

How these conversations with appellant and her hus- 
band-appellant’s husband did not testify at trial-can be 
considered a suppression of evidence eludes appellee. Until 
appellant’s novel doctrine sprang forth full blown from the 
head of counsel, the courts had considered due process 
violated when the prosecutor suppressed evidence favorable 
to any accused upon request where “the evidence is ma- 
terial either to guilt or to punishment, irrespective of 
good faith or bad faith of the prosecution.” Brady v. 
State of Maryland, 373 U.S. &3 (1963). Where the con- 
viction is obtained through the knowing use of perjured 
testimony then due process is violated. Mooney v. Holo- 
han, 294 U.S. 108 (1935); Pyle v. Kansas, 317 U.S. 218, 
215-216 (1962); United States v. Rutkin, 212 F.2d 641 
(3rd Cir. 1954). “The same result obtains when the state, 
although not soliciting false evidence, allows such testi- 
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mony to go uncorrected when it appears. Napue v. Tli- 
nois, 360 U.S. 264, 269 (1959). See, United States ex 
rel Almeida v. Baldi, 195 F.2d 815 (8rd Cir. 1952); 
United States ex rel Thompson v. Dye, 221 F.2d 763 
(8rd Cir. 1955), cert. denied, 350 U.S. 875 (1955). 

None of these features are present in the instant case. 
The “suppressed” evidence, appellant’s own words, was 
available to her. She could and did choose to testify at 
trial and made many of the same statements that she 
had previously made in an attempt to exonerate herself. 
A suppression of testimony and denial of due process did 
not occur in any meaningful sense. 


Ill. Testimony showing that the complainant was aware 
of her role as a witness was properly admitted. 


(See Tr. 3-10, 52-60, 76-84, 96-98) 


Through the testimony of two police officers and Mrs. 
Hill, the complainant, the prosecution showed that Mrs. 
Hill, while at the hospital and prior to the bribe offer by 
appellant, was aware of being a material witness in any 
criminal proceedings which might arise against Dr. Forte. 
The officers, in relating their conversations with Mrs. 
Hill, included portions which recounted the abortion com- 
mitted on Mrs. Hill by Dr. Forte. (Tr. 3-10, 52-60.) To 
show that Mrs. Hill was aware of her status as a possible 
witness against Dr. Forte at some later date required 
such testimony, which parenthetically involved the crim- 
inal acts of Dr. Forte.* This testimony by the officers 
coupled with Mrs. Hill’s own testimony setting forth the 
circumstances of the abortion showed that she was aware 
of her importance as a witness prior to the bribe offer 
by appellant Johnson. (Tr. 76-84, 96-98.) Mrs. Hill’s 
awareness of this role was essential towards proving the 
bribery. 

That evidence of another crime, the abortion performed 
by Dr. Forte was thus introduced—Forte was not a wit- 
ness in the instant case—does not foreclose the presenta- 


® No testimony was presented to show any involvement by appel- 
lant in the abortion itself. 
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tion of such testimony during the bribery trial. Under 
almost identical circumstances this Court in Ladrey v. 
United States, 81 U.S. App. D.C. 127, 155 F.2d 417 
(1946), cert. denied, 329 U.S. 723 (1946), recognized the 
admissibility of this type of testimony and stated, “In the 
case before us, which is the bribery charge, it was proper 
to admit the evidence of the attempt to bribe, and, as well, 
evidence tending to show that Hazel Queenan was a ma- 
terial witness in the abortion case.” 81 U.S. App. D.C. 
at 129, 155 F.2d at 419. Other cases have also allowed 
the introduction of similar testimony though evidence of 
other crimes was thus introduced. See, United States v. 
Wall, 225 F.2d 905 (7th Cir. 1955), cert. denied, 350 U.S. 
935; United States v. Gardzielewski, 125 F.2d 138 (7th 
Cir. 1942), cert. denied, 315 U.S. 823 (1942). 


IV. Immaterial testimony was properly kept out of the 
trial.’ 


(See Tr. 230-254, 286) 


By constant harping appellant attempted to insinuate 
sinister actions to a police officer, Detective Wallace of 
the Metropolitan Police Department, and by creating an 
éminence grise mislead the jury in its deliberations. De- 
spite these attempts appellant offered no testimony which 
would show that Wallace, at any point, attempted to influ- 
ence the testimony of any of the Government’s witnesses. 
Further, Wallace was not a witness to the criminal act 
and was therefore not called as a witness by the prosecu- 
tion. His seeming connection with the case was through 
participation ;in investigations concerning the activities 
of Dr. Forte and associates (Tr. 230-253). 

Though appellant made no effort to get Wallace to 
testify, constant efforts were made to show that Wallace 
had a connection with the investigation of the case and, 
as a result, bias existed on the part of some of the police 
officers. Yet nothing was said that would indicate that 
the officers who testified were in any way affected by this 
alleged bias. The court properly noted, in this factual con- 

, 


f 
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text, that the testimony on Wallace’s participation in the 
investigation was immaterial to the determinations of ap- 
pellant’s guilt or innocence (Tr. 231). 

Appellate courts have frequently recognized that the 
trial court must retain wide areas of discretion to insure 
a fair and meaningful direction of the trial. Determina- 
tions as to the materiality of evidence is such an area, 
and the trial court did not abuse this discretion. Wilson 
v. United States, 250 F.2d 312, 325-326 (9th Cir. 1958). 

As argument to the contrary, appellant advances the 
doctrine of “opening the door” or “completeness (Br. 
39).” Its use here is inapposite. In 7 Wigmore, Evi- 
dence, Third Edition, Section 2113 “(1940) at page 523, 
the rule of “verbal completeness” is stated: 


The opponent against whom part of an utterance 
has been put in, may, in his turn, complement it by 
putting in the remainder, in order to secure for the 
jury “a complete understanding of the total tenor 
and effect of the utterance.” 


The rule does not allow into evidence an utterance 
irrelevant to the issue. Wigmore, supra, $2113, page 524. 
See also, Wigmore, supra, Sections 2094, 2104, 2118, 2119 
and 2120. United States v. Kravitz, 281 F.2d 581 (8rd 
Cir. 1960), cert. denied, 364 U.S. 941 (1961); United 
States v. Corrigan, 168 F.2d 641 (2d Cir. 1948) ; United 
States v. Grunewald, 164 F.Supp 644 (S.D. N.Y. 1958). 

In the instant case appellant was not seeking to provide 
testimony which would “flesh out” relevant but fragmen- 
tary testimony. Rather, she was attempting to bring 
matters wholly immaterial to the issue of guilt or inno- 
cence before the jury. The trial court properly stopped 
Confusion from entering. 

Similarly, appellant proffered the testimony of Captain 
Foran of the Metropolitan Police Department. The offi- 
cer’s testimony would, it was suggested, show that threats 
“were made to Officer Johnson (appellant’s husband) in 
an effort to get Johnson to get his wife to testify as to 
matters which she said were not true (Tr. 286).” The 
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court again noted that such testimony was immaterial 
to the issues pefore the jury (Tr. 286). The ruling is 
supported by f decision of this Court in a similar case. 
In Simms v. Ynited States, 101 U.S. App. D.C. 304, 248 
F.2d 626, 630, (1957), cert. denied, 355 U.S. 875 (1957), 
the opinion stated, “whether the police officer did or did not 
try to persuade one of the accused to testify falsely is 
totally immaterial to the question whether these three 
defendants t (the deceased) to death.” Similarly, in 
Mims v. United States, 254 F.2d 654 (9th Cir. 1958), 
the District Court’s refusal to permit the defendant “to 
try” a police jnformant, as appellant attempted “to try” 
Detective Wallace, was upheld. 

In keeping immaterial testimony out of the case the 
District Court|here acted with restraint but firmness. The 


matters which were not in the testimony 
to the jury. 


UJ 
(See Tr. 224-225, 349-360) 


During closing argument to the jury, counsel for ap- 
pellant made statements which were not supported by the 
testimony. Counsel argued that a Detective Wallace of 
the Metropolitan Police Department was involved in a 
“shakedown,” ‘an attempt to frame Dr. Forte, who was 
not on trial in this case, on charges of abortion. The 
“frame up” apparently included all those connected with 
the doctor. (Tr. 349-360.) Aside from insinuations by 
appellant and her counsel, no testimony of any wrong- 
doing by Wallace was present in the case and the trial 
court, in restricting further argument along this line, so 
noted (Tr. 353). 

In attempting to show that her visit to the hospital 
was motivated only by a desire to learn the circumstances 
of Mrs. Hill’s confinement and not to offer a bribe, appel- 
lant did testify that Dr. Forte told her about a black- 
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mail attempt by Detective Wallace (Tr. 224-225). The 
statement was not evidence of a criminal act by the offi- 
cer but was instead presented to help show an innocent 
state of mind in appellant. 

The court thus acted properly in excluding from defense 
counsel’s closing argument the statements about a “shake- 
down” by the officer which were not supported by the rec- 
ord. Consistently, the courts have stated that argument of 
counsel must be confined to the evidence that has been 
produced and to such inferences as may reasonably be 
drawn therefrom. “But this requirement that closing 
comment be kept within the record and inferences appro- 
priately drawable therefrom applies to the defense as well 
(as the prosecution) .” Feguer v. United States, 302 F.2d 
214 (8th Cir. 1962), cert. denied, 371 U.S. 872 (1962) ; 
Laska v. United States, 82 F.2d 672, 679-680 (10th Cir. 
1986), cert. denied, 298 U.S. 689 (1936); Holmes v. 
United States, 84 U.S. App. D.C. 168, 171 F.2d 1022, 
1023-1024 (1948). See Brennan v. United States, 240 


F.2d 258, 268 (8th Cir. 1957). cert. denied, 353 US. 
981 (1957). 


VI. The request for a missing witness instruction was 
properly denied. 


(See Tr. 392) 


At the conclusion of the court’s charge appellant re- 
quested, for the first time, a missing witness instruction 
(Tr, 392). The charge would have referred to the fact 
that Detective Wallace was not called as a government 
witness (Br. 49, 50). During the course of the trial ap- 
pellant made numerous references to Detective Wallace 
and attempted to insinuate sinister motives and actions 
to the police officer which were entirely unsupported by 
the testimony. The officer, since he was not present when 
the bribe offer was made, was not called to testify during 
the Government’s case. Appellant made no attempt to 
secure Detective Wallace’s presence either as her own 
witness or as a court witness. Nor did appellant even 
attempt to show that Detective Wallace was difficult to lo- 
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cate. Though neglecting all opportunities to call the wit- 
ness to testify, appellant feels, perhaps somewhat vaguely, 
that she was entitled to a missing witness instruction. She 
concedes that the giving of such an instruction is dis- 
cretionary with the court. (Br. 50.) 

The rule on the missing witness instruction was clearly 
formulated in Graves v. United States, 150 U.S. 118, 121 
(1893), and states, “that if a party has it peculiarly 
within his power to produce witnesses whose testimony 
would elucidate the transaction, the fact that he does not 
do it creates the presumption that the testimony, if pro- 
duced, would be unfavorable.” A police officer who is 
readily known gnd accessible by court subpoena is not 
peculiarly within the power of the prosecutor. See, 
Richards v. United States, 107 U.S. App. D.C. 197, 275 
F.2d 655 (1960), cert. denied, 363 U.S. 815 (1960) 
(paid police informer held not peculiarly avail- 
able to the Gqvernment); Shurman v. United States, 
233 F.2d 272 (5;h Cir. 1956) ; cf. United States v. Llamas, 
280 F.2d 392 (2d Cir. 1960). As this Court stated in 
McGuire v. United States, 84 U.S. App. D.C. 64, 65, 171 
F.2d 136, 137 (1948), so is it in the instant cause, “There 
was not a scintilla of evidence to show that the witnesses 
were peculiarly {within the power of the Government to 
produce.” The Government established its case in chief 
through the testimony of Mrs. Hill, Mrs. Quarles, and the 
two police officets who interviewed Mrs. Hill at the hos- 
pital. “The Government had only the burden of establish- 
ing beyond a reasonable doubt every element of the offense 
charged; it was not required to go further and rebut de- 
fense testimony which it thought it need not refute.” 
Richards v. United States, supra, 107 U.S. App. D.C. at 
200, 275 F.2d at 658. Detective Wallace’s testimony 
would have, at best, been entirely peripheral to the facts 
concerning the bribe offer at the hospital. He was not 
there nor does appellant show that the officer’s testimony 
would have affected the credibility of any of the Govern- 
ment’s witnesses. To what purpose, as far as guilt or 
innocence is concerned, appellant sought to interject the 
name of the officer, other than by insinuation of evil 
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doing, remains dimly perceived through a fog of words 
in the transcript and the brief. 


VII. The charge to the jury explained all the essential 
elements of the criminal act. 


(See Tr. 389-890, 392-393) 


Before the trial court charged the jury, appellant sub- 
mitted a number of requested instructions,‘ which the 
court, changing only a few words, gave. During the in- 
structions the court first read the indictment’ and then 


¢ Defendant’s Prayer No. 2 es 

Before you could find the defendant in this case guilty of 
the offense charged against her, you would have to believe be- 
yond a reasonable doubt that the said Delores Hill knew that 
she was to be a witness in any future judicial proceedings and 
that the defendant also would have to know that she was to 
be a witness in some future proceeding and if you have any 
reasonable doubt as to this you must give the benefit of that 
doubt to the defendant and acquit her. 


Defendant’s Prayer No. $ 

You are instructed that before you could convict in this case 
you would have to believe beyond a reasonable doubt that the 
defendant in this cause made an offer of money or something 
of value in order to influence the testimony of the said Delores 
Hill in any future judicial proceedings and, if you have any 
reasonable doubt about this, you must give the benefit of that 
doubt to the defendant and acquit her. 


? Appellant was charged in the indictment with a one count vio- 
lation of Title 22, District of Columbia Code, Section 701, bribery. 
In pertinent part the indictment stated: 


“... the defendant Joyce Johnson did corruptly offer and 
promise money and other things of value to one Delores Hill, 
a witness, in the said matter of United States v. Allan U. Forte, 
and proceedings preliminary thereto, as a bribe, present, and 
reward, with the intent to influence the evidence and testi- 
mony of said Delores Hill in the aforesaid matter and pro- 
ceedings.” 


The bribery statute establishes the criminal act of bribery to 
include offers and promises of money or things of value “to any 
juror or witness, with intent to influence the decision, action, 
verdict, or evidence of any such person on any question, matter, 
cause, or proceeding .. .” 

The testimony presented was directed to proving all the elements 


set forth the four essential elements which the jury was 
instructed they must find beyond a reasonable doubt in 
order to returh a verdict of guilty. The court stated: 


Under his indictment, in order for you to find the 
defendant guilty, the Government must prove beyond 
a reasonable doubt each of these four essential ele- 
ments: (1) That Delores Hill knew or had reason 
to believe that she was to be a witness in a proceed- 
ing; (2) That the defendant Joyce Johnson knew or 
had reason to believe that Delores Hill would be a 
witness in a future proceeding; (3) That the de- 
fendant Joyce Johnson made an offer of money or 
other thing of value to Delores Hill; and (4) That 
the offer was intended to influence the testimony of 
Delores Hill in a proceeding. (Tr. 389-390.) 


The court then elaborated on the meaning of “intent” 
(Tr. 390). 

When the court concluded the instructions, appellant 
requested that “corruptly,” a word used in the indictment, 


be included as a modifier of “intent” (Tr. 392). The 
court, in denying this request, noted that the charge closely 
followed appellant’s requested charge (which excluded any 
reference to “corruptly”) and was adequate (Tr. 392- 
393). 

So that a court is able to give a complete and compre- 
hensive charge the parties are required, under Rule 30, 
Fed. R. Crim. P., to make written requests before the 
court instructs the jury. The rule is well taken, for it 
allows the court to avoid unduly emphasizing aspects of 


of the crime. Included in the evidence was testimony that Mrs. Hill 
was aborted by Dr. Forte, interviewed by the police as a result of 
this abortion, and knew herself to be a witness in future criminal 
proceedings against him. Appellant then offered Mrs. Hill an 
amount of money if she would refuse to cooperate as a witness for 
the Government. A conviction under the same bribery statute was 
upheld under similar facts in Ladrey v. United States, 81 U.S. App. 
D.C. 127, 155 F.2d 417 (1946), cert. denied, 329 U.S. 723 (1946). 

That appellant might also be guilty of obstructing justice, 22 
District of Columbia Code, Section 703, does not in any way lessen 
her guilt as to bribery, and appellant cites no authority to support 
such a contention (Br. 47, 48). 
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the charge immediately before the jury retires to deliber- 
ate—the inevitable result of last minute requests. 
Though additional instructions are sometimes necessary 
to clarify ambiguities, no such need was present here. 
The court fully and completely instructed the jury, largely 
in appellant’s own words, on the elements of the crime. 
The use of the word “corruptly” was, on her part, an 
afterthought. Since no magie words are necessary to act 
as a talisman, and appellant’s later request would add 
nothing to the jury’s understanding and was untimely, the 
additional instructions were properly denied. See, Dranow 
v. United States, 307 F.2d 545, 568 (8th Cir. 1962); 
United States v. Verra, 301 F.2d 381 (2d Cir. 1962). 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davip C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
JOSEPH A, LOWTHER, 
Davip EPSTEIN, 
Assistant United States Attorneys. 
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We do not believe an extensive reply brief is warranted 
in this case. Howovor, having in mind Powell v. United States, 
96 U.S.App.D.C. 367, and Short v. United States, No.. 17,689 
in this Court,’ we realize that when it is the intention of 
the prosecuting officials to indict an accused and the accused 
appears before the grand jury, there may be a distinction as 
to whether or not the witness is under subpocna.- 


The Matter Of Subpoena 


In the instant case the appellant was unquestionably 


subpoenaed, We now make reference to some of the pertinent 


parts of the record. At Page 30 of the proceedings of De- 
cember 6, 1963 (Motion for New Trial), we find the following: 


‘Wr, Sullivan: One thing we want is your 
cooperation. 


Mrs. Johnson: Cooperation with what? I 
don't even know. I'm telling you all I know, I 
got a subpocna,. 


Mr; Sullivan: Good enough. Well I know 
you're Johnson's wife because that means if you do 
know anything, you'll give us cooperation." 

At Page 43, in the same transcript, this appears; 
Nr, Sullivan: This subpocna was for you.” 
At Page 55, in the same transcript, we find this: 


"Mr, Sullivan (to Mrs. Johnson): Wo 
serve a subpoena on you,” 


At Page 77 of the same proceedings, we find this; 


‘wr, Sullivan: Now I have a subpoona in ny 
pocket." 


In the proceedings before the trial judge on Decen- 
ber 6, 1963, at Pago 58, there was a question from the court 
and we find this: 

"Mr. Sullivan: The date of this is the date on 
which a subpoena was served upon defendant) Johnson 

* * *, It is definitely the morning that that sub- 

poena was served," 

Therefore, from the above there can be no doubt that 
the appellant was under subpoena and also it was the ain of 
the prosecuting officials to indict her. 


The Matter Of 
Officer Wallace 


We have devoted considerable space in our brief to 
the state of the record where it clearly shows that the Grand 
Jury was impancled to investigate, among other things, the 
alleged bribery of Wallace. In this connection, although it 
was the purported intention of the Grand Jury to deternine 
whether or not Officer Wallace solicited a bribe,' yet by the 
action of the prosecuting officials the attention|of the 


Grand Jury was purposely and intentionally diverted fron 


that inquiry by the intentional action on the part of the 


Assistant United States Attorney. The record clearly shows 
that Wallace was permitted to familiarize himself|with the 
Grand Jury and to testify in detail on immatorial | things. - 
This had the effect of course of making him popular with 
the Grand Jury. In addition to this, he was virtually per- 
nitted to take over tho Grand Jury inquiry. He intervicwed 
witnesses and suggested to certain witnesses that) thoy 
should take lie detector tests. The lack of good! faith on 
=—2e— 


the part of the prosecuting officials has been fully covered 
in our brief, However, we desire to add a few significant 
facts. 

Appellant has previously pointec out in her brief that 
the Assistant United States Attorney in the trial of appellant 
intentionally concealed from the court, sppellant and her 
counsel the misconduct on the part of the United States At- 
torney's office in extracting information from appellant by 
means of unlswful recordings. There was a duty on the part 
of the prosecuting officials to make known to the appellant 
and her counsel and to also inform the court that there had 
been unlavful recordings. Of course as we have already pointed 


out, if they had made this fact known in advance of trial, it 


would have changed the posture of the case, In addition to 


whet we have alrcedy set forth in our brief, we desire to y 
* 


point out at Page 175 of the transcript, December 6, 1963, 
while the Assistart United States Attorney Sullivan and 
Officer Wallace were interrogating appellant, the following 
occurred: 

“Mrs. Johnson: My husband said you got to 


go to court. My boss was on the phone. I told 
him I had witnessed a street fight. 


*/ This was the proceeding before the trial judge wherein 
recordings were played. The two volumes of these record- 
ings are in the record in this case, December 6, 1963 
and January 10, 1964. 


Mr, Sullivan: The investigation for tomorrow 
will show this is an investigation of an abortion, sO 
if you show that to people, and if they’re t, 
they're going to look up the Code section. So lect mo 
prepare this leave slip and call it a grand jury wit- 
ness, just like that. You can show that leave slip 
to your boss if you want to, if you con't care to dcis- 
close the subject matter of this investigation.” 


As further evidence of misconduct on the part of the 
United States Attorney's office and the desire of the United 
States Attorney's office to protect Officer Wallace, the 
transcript of proceedings of December S, 1963, at Page 37, 
shows that Officer Wallace was interrogating the appellant 
and we find this: 

"Officer Wallace: Mr. Sullivan is going to put 
you in front of the grand jury * * * whoever has per= 
jured himself in front of that grand jury is going to 

be in some very serious trouble. I kid thee not." 

And with Officer Wallace present, at Page 54 of the proceedings, 
we find this: 
"My. Sullivan: I just talked to Deputy Chief 

Layton and told him of the information we had and he 

suggested the possibility of a polygraph test." 

And at Pages 56, 57 and 58 of the same transcript we find this: 


Mr, Sullivan: Somebody's trying to/foul up a 
good policoman's name." */ 


Also, at Pages 56, 57 and 58, with Officer Wallace | present 
and with the appellant being interrogated, we find) this: 
‘Mr, Sullivan (to Theodore Johnson, husband 
of appellant): Do you want to take it (lie detector 


test)? You know you arc on the chopping block because 
you are a gendarne. 


—————eeEeEeeeeEe——————————————— | 

*/ Of course this cloarly demonstrates that there was no 

= honest endeavor to investigate the alleged bribery of 
Wallace. 
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Mr. Sullivan: * * * Layton ssys if, but you 
know when Layton ssys if, and you got a badge on, 
that means, you take Se 


Abuse Of Granc Jury Process 


In this connection we desire to refer to People ve 


Bermal, 126 N.Y.S. 524, and Pebple ve Haines, 1 N.Y.S. 55, 
found in 38 4.L.R.22 290: 
"Yhen it is determined that the investigation 
is directed against the defendant, in many jurisdictions 
it forms the basis for a dismissal of the indictment." 
4nd in the same 4.L.2. t ticle at Page 294, we find: 
"The view that incictment should not be 
besed on the testimony pf the defencant before the 
Grand Jury scems to be generally acccptedc.” 
There is cited ‘the following: | Jenkins v. State, 14 8.E.2d 594; 
Boone v. People, 38 N.E. 99; Taylor v. Commonwealth, 118 S.W. 


22 140, 


&s to the abuse of Grad? Jury process, we believe this 


case clearly demonstrates the ‘abuses that follow when the 
broac powers of 2 Granc Jury are placed in the hands of an 
untutored prosecutor. We believe the time has arrived to 
look anew at the Grand Jury practice now so often prevalent. 
Many of the legal periocicals set forth that the Grand Jury 
procedure has outservec its usefulness. Sec "The Grand Jury - 
The Prosecutor's Puppet", 33 Pennsylvania Bar Association 
Quarterly 311.\ Sce also "Grand Jury: Slecping YVatchdog Or 
Expensive Antique", 37 North Carolina Law Review 290. See 
also 55 Columbia Law Revicw 11.03D; 11 Vanderbilt Law Revicw 
616; 45 Kentucky Law Review 151; 8 Minnosota Law Reviow 396. 


Sue 


We desire also to refer to the following from 24 Missouri 


Law Review 318, page 328: 


"Today, the grand jury may well be, in given 
circumstances, the skirt behind which an over= 
zealous or malicious or even corrupt prosecutor 
may hide to destroy the accused in the white hot 
light of public accusation, without nerit,| and 
without fcar of retribution in the form of 2 suit 
for malicious prosecution." 


In United States v. Edgerton, District Court of 


Montana (1897), 80 Fed. 374, we find: 
"fn indictment should be quashed when it appears 
that defendant was compelled by subpoena to attend 
before the grand jury, and give material testimony 
without knowing that his own conduct was uncer in- 
vestigation." 
See also 38 A.L.R.2d 273 and 250. 
Insofar as the present Granc Jury procecure is con- 
cerned, we have already indicated that the time has arrived 
for a drastic reappraisal of the efficacy of the system. 
The prosecuting officials hide behind the wellenigh unbroken 
practice of secrecy and the courts invariably us¢ this to 
avoid disclosure. California long ago solved this problem 
by legislation. The California Penal Code, Section 938.1 
gives defendant a Granc Jury transcript at the time of 
arrest, This does away with the usual secrecy. 
Before conclucing we desire to refer again to the 
violations of the Federal Communications Act and| the unlawful 
tactics pursued by the United States Attorney's office. We 
believe United States v. Polakoff, 112 F.2d 888, /will be 
holpful, In the Polakoff case Judge Learned Hand ruled that 


@ message intercepted within prohibition of the Communications 
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Act when anyone intercepts a message to whose intervention 
& listener the communicants did not consent, irrespective 
£ the means employed to accomplish the interception, was 
error. It was hold also in that caso the following: 


"Inia prosecution for conspiracy to obstruct 
sem * * * recordings on machine connected to 
tension of phone on which cesler talked to accused 
aes not scnissible cither on theory that dealer was 
*tsoncer' of message and hac consented to tinterception' 
or that message was not intercepted within the prohi- 
bition of the Communications Act." 


A very significant opinion on this matter is found in 
United States v. Stephenson, 121 F.Supp. 274. Since this was 
not a final order the appeal was dismissed. Howevor, in the 
Stephenson case Jucge Pine agreed with the ruling and reason- 
ing of Judge Learned Hand in United States v. Polakoff, and 
in the Stephenson case Jucge Pine saic this: 


"The only opinion of the Court of Appeals of 
this Circuit bearing directly on the question here 
involved which has been brought to my attention is 
James v. United States, 89 U.S.App.D.C. 201, 191 F.2d 
472, where the appellants complained that the District 
Court errec in refusing to permit them to play in the 
presence’ of the jury a wire recording of an alleged 
conversation between a Government witness and two 
Gefense witnesses for the purpose of impeaching the 
Government witness. The recording wes played in the 
hearing of the Government's witness, in the absence 
of the jury, after which he denied that it was his 
voice recorded on the wire. But the court then 
significantly adcec that ‘even if it was his voice, 
the recording was obviously inadmissible and the 
Court cic not err in rejecting it, because Charles 
(the Government witness) did not consent to the 
interception of the conversation and the use of the 
recording as cvidence'.” 


In the Stephenson case this Court cited United States v. 


Polakoff, supra, wherein Judge Learned Hand said: 


"Every telephone talk like any other tals is 
antiphonal; cach party is alternately scnder and re~- 
ceiver and it would deny all significance to the 
privilege created by Section 605 to hold that because 
one party originated the call he had power) to 
surrender the other's privilege. Therc cannot be 
the least doubt of this as to the answers of the 
party called up and while it might indeed pen- 
dantically argued that cach party has the power to 
consent to the interception of at least so|/ much as 
he said, that would be extremely unreal, for the 
interchange each answer may, and, often does, imply 
by reference some parts of that to which it responds, 
It is impossible satisfactorily so to dissect a con= 
versation anc the privilege is mutual. Both nust 
consent to the interception." 


There is of course not the slightest question that 
| 


the United States Attorney's office flagrantly transgressed 
the rights of the appellant. The Unitcc States Attorney's 
office violated the Federal Communications Act and permittec 
one of their assistants to run rampant over the rights of 
the appellant and the following from Silverthorne! Lumber Co, 
v. United States, 251 U.S. 385,392, has application here: 


"Knowledge gained by the Government's! own wrong 
cannot be used by it." 


Conclusion 
We believe from what we have said that 2 great in- 
justice has been netced out to the appellant in this case 
and we say, therefore, not only should the judgment follow- 
ing conviction be reversed but in view of the misconduct 


before the Granc Jury the indictment should be dismissed. 


James J. La 
ames J. Laug 
National Press 

Vashington, D.|C. 
Counsel for Appellant 
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| 
Now comes the appellant and moves the Court for a 


rehearing en banc, 
This matter was argued on October 20, 1964. On 
November 18, 1964 this Court affirmed tho judgment of the 
lower court without opinion, We filed on November 30, 1964 
a motion to extend the timc to December 15, 1964 within 
which petition for rehearing en banc may be filed, This 
was due to the fact that counsel for appellant was cngaged 
in a long crininal trial in the United States District 
Court for the District of Columbia, 
This case presents important and serious cone 
stitutional questions, The record shows that the! appellant 
was under subpoena to appear before the Grand Jury. Note 
withstanding this, her telephone conversations vere recorded 
without her consent, The information contained in the re- 
cordings was used against her, In addition she was brought 
to the United States Attorney's Office and interrogated 
extensively and the interrogations, unknown to the appellant, 
were recorded, All of this was usec against her,| Therefore, 
her case clearly cones within the rule laid down by this 
Court in Powell v. United States, 96 U.S.App.D,C, | 367; 226 
F.2d 269, In the Powell case the Court, speaking! through 
Judge Prettyman, said this: 


“A Serious coustitautional questioa casts 
its shadow sun sponte upon the very threshold of 
our consideration. well showed, clearly and 
convincingly, by afficavits and exhibits, that he 
was the person against whom an indictment was 
being sought by this Grand Jury investigation. 

Be incluced this evidence in support of a notion 
to quash the subpoena served upon him. He showed, 
inter alis, that the Attorney General, mentioning 
‘Sribery and other criminal conduct in the Federal 
Rousing Progran', had specifically directed the 
United States Attorney to present to the Grand 
Jury *evidence of the activities of Clyde L. 
Powell',” 


Judge Prettynan, speaking for the Court, then said this: 


"Under these circumstances there is a 
serious question whether Powell was subject to 
Subpoena 2s 2 witnesq for the Government, The 
mandate cf the Constijtution is that no person 
can be compelled ‘to be a witness against hin- 
self'. The language fis 'to be a witness', The 
courts have expanded 'the simple constitutional 
provision so as to protect persons who are pro- 
perly witnesses; they cannot be compelled to 
give incrininating evidence. But that is a 
Gerivative doctrine. | The constitutional clause 
applies directly and with simplicity to the per- 
son who is accused; he cannot be compelled 'to 
be 2 witness’." . 


Judge Prettyman said this also: 


| "On the one extreme it would seem to be 
clear that 2 prosecutpr could not even call to the 
stand in = crininal ial the person being tried. 
On the other extreme fit would seem to be clear that 
2 person summoned to appear before a Grand Jury 
could not validly i re the subpoena merely be- 
cause an indictment inst hin night eventuate 
from the inquiry. here between the two 
eztrenes is a2 line." 


And then there cane from the lips of Judge Prettyman these 


Significant words: 


"No doubt it would be a boon to|prose- 
cutors if they could summon bofore a Grand Jury 
& person against whom an indictment is being 
Sought anc there interrogate him, isolated from 
the protection of counsel anc presiding udge 
and insulated from the critical observation of 
the public, But there is a scrious question 
whether our jurisprudence, fortified by con~ 
stitutional declaration, permits that procedure," 


At this point there was citec United States Ve 
Lawn, 115 F.Supp. 674, and 38 A.L.R.2¢ 290, In the Powell 
case it was not necessary to decide this serious, inportant 


constitutional question, 


| 
The matter again came to the attention of this 


Court in Short v. United States, Nos, 17689 and 17691, This 
case was first decided by a panel of Judges on February 6, 
1964, In the Short case this Court quotec the words of Judge 
Prettyman in Powell v. Unitcd States, supra, and then Judge 
Edgerton, speaking for the Court, concluded the language 
used by Judge Prettyman as follows: 

"But there is 2 serious question 
our jurisprudence, fortified by constitut 
declaration, permits that procedure, Powe 
United States, 96 U,S,App,2,C, 367, 372 
269,274," > 

Judge Edgerton then said: 

"Wo now answer this qucstion in the negae 
tive, ‘We cannot reconcile that procedure, which 
was uscd in this case, with the Fifth Ancndment 
guarantee that ‘No person shall be compelled in 
any crininal case to be a witness against hinsclf*,"” 
Yn the Short case a petition for rehearing was 


sought and granted and on July 16, 1964 there came from this 


Court a G3-page opinion. In our /jucgmont it in no manner 
eininished or cilutec the efficady of Powell v. United States, 
supra, or the first opinion in ort v. United States. In the 
68-page opinion of July 16th it must be studied, studied again, 
re-stucice and agein re-studicd fo finally determine what the 
Court decided. We can quite und¢rstandc when someone reads 
this opinion in Montans, in New pshire, in Arizona, or in 
Californias or in Alaska it will be a fornicable task indeed 
to determine just what the Court! decided. In the beginning 
we find that Ju@se Edgerton, Judge Bazclon, Judge Fahy, Judge 
Washington, Judge Wright and Judge McGowan concur in parts I, 
II, anc VI of the opinion. Thesp parts are the opinion of 
the Court. Jvdge Bazclon, Judge]Fahy anc Judge Wright joined 
in parts III, IV, and V, which aye not opinions of the Court. 


, 
Jucge Prettyman, dissenting, saip: 


"Judge Edgerton's opinion is divided into 
parts (I to VI), anc this dissent will follow that 
same format.” 


Uncer part III, Jucge Prettyman says this: 
"This part of! Judge Edgerton's opinion 
concerns Short's appearance before the grand jury. 
It does not have the concurrence of a majority of 
the court and so is 2 dissent." 
Under part IV, paze 39, Judge ttynan said: 
"Judge Edgerton does not have the con= 
currénce of a majority of the court on this point, 
and so his opinion on }it is a dissent. 


At page 41, under part V, Judge |Prcttyman says: 
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"In this part of his opinion Judge Edgerton 
is in dissent. He maintains that the indictment 
against Short should be dismissed for the reasons 
advanced in Parts III anc IV of the opinion." 

Under part VI, page 41, Judge Prettyman says: 


"On this point Judge Edgerton speaks for 
the court. The present opinion is in dissent." 


And then at page 48 Judge Prettyman says this: 
"I an authorized to state that Circuit 

Judges Wilbur K. Miller, Danaher and Bastian agree 

with the foregoing opinion." 

At page 49 we have the dissenting opinion of Jucge 

Danaher in which he takes up various points. In conclusion 


Judge Danaher says at page 62: 


"I am authorized to state that Senior 
Circuit Judge Prettyman anc Circuit Judges Wilbur 
K. Miller and Bastian join in this dissent." 


At page 63 we have the separate dissenting opinion 
of Judge Burger wherein he says this: 


"I agree in large part with what Judge 
Prettyman has expressed. Compare Spriggs Vv. 
United States, * * *, However, I desire to make 
Several points separately because of seeming in- 
ternal conflicts in what is the operative holding 
of the majority under Part VI. I do not read . 
Judge Edgerton's opinion as holding that an indict- 
ment cannot rest on a confession simply because 
that confession would be inadmissible at trial 
under Rule 5(a) and Mallory v. United States, * * *, 
However, I agree with Jadee Prettyman @ ro=- 
mand to accomplish the stated objectives) is point- 
less and that any basis for such remand was 
waived by appellant Short's counsel in the Dis- 
trict Court." 


In our jucgment it is very difficult to determine 
from the reading of the opinion just how the principles in- 


volved in the case were decided, 


In the secone Short opinion, appearing at page 
10, Judge Edgerton again stated jthe language from Powell 
v. Unitec States, supra: 


"But there ig a serious question whether 
our jurisprudence, fortified by constitutional 
ceclaration, pernits that procecure.' * * *, We 
think this qucstion sHoulc be answered in the 
negative. We cannot yeconcile that procedure, 
which was usec in this case, with the Fifth Amend- 
ment |guarantce that ‘No person shall be compelled 
in any criminal case fo be a2 witness against hin- 
self," 


Jucse Edgerton at pag¢ 1l said: 


"Mere interrdgation before a grand jury 
nay hara the accused ds much as mere interrogation 
at 2 trial. * * * His|having been brought there 
may arous¢ suspicion. | Eis manner and voice may 
arouse suspicion. Beqause grand jury investiga—- 
tions are secret, as we saic in Powell he is 
‘isolated from the protection of counsel and pre- 
Siding judge anc insujated from the critical ob- 
servation of the public', Though he may be 
unqu2lified, as Short/was, to decice for himself 
what questions to ansyer, he must decide at his 
peril. If he answers|incriminating questions he 
may make it certain, 2s Short cic, that he will 
be incictedc.” 


We will now come to Jndge Prettyman's language in 


the seconcé Short opinicn beginning at page 36. This was the 


cpinion of the Court: 


| “Our brethren say that Short's constitu- 
tional right against self-incrimination was vio- 
latec when he was pregentec to the grand jury, 
anc that therefore thé indictment skould be dis- 
missed. Distillec, e@ point is that inadmissible 
testimony was receive{! by the grand jury. But the 
cases are clear that the reception of inadmissible 
evidence does not invalidate a resultant indictment. 
Lawn) v. United States| supra, is specific on the 
poin: at."  aENaRREEEE Iaeaanmacnneeemean 


=o, 


Judge Prettyman in justifying Short's appearance 
before the Grand Jury said this at page 38: 


"Our brethren say testimony bef 
grand jury might be used at trial, even 
it was not so used in this case. It se 
we should at least await 2 proper case. 

ining ours 


| 
We believe that the instant case is "a proper case", 


In the separate opinion of Judge Burger |at page $3 


we find: . 


"If we are prepared to say that an un- 
counselec accused is not to be taken before a 
Grand Jury without first being afforded |court 
appointed counsel (if indigent), we ought to 
declare this as a requircment; the supervisory 
powers of this court and the District Court over 
the administration of justice are broad! enough 
to do so. Morcover, our objective should be 
fundamental fairness to an accused rather than 
added negative techniques which frustrate the 
administration of justice and produce multiple 
retrials until at last the court dismisses the 
indictment for denial of a speedy trial," 


We say in view of all of the above that ;the tactics 
pursued by the United States Attorney in this case not only 
violated fundamental fairness but violated the constitutional 
rights of the appellant. The appellant was served with 
various subpoenas. The appellant was called on the telephone 
not only by the prosecuting attorney but by the police officer 
Wallace. This is the proper case to which Judge Prettyman 
referred. 

We also refer to the other points raised not only 


in our brief but in the reply brief and inasmuch 4s they 


Bre 


are already set forth in detail in the brief and in the reply 
bricf, they will not be repeated here, 


We say therefore, that petition for rehearing en 


bane should be granted, ; 
EZ hg 
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